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P-ROGCEEDI-NGS

(1:57 p.m)

CHAI RPERSON M LLER:  Ckay. Good
afternoon. Sorry to keep you all waiting.
Al right. So we are here for a Protest
Hearing. |1'mcalling Case No. 13-PRO 00154
and that's Vita Restaurant and
Lounge/ Pent house Nine |ocated at 1318 9th
Street, N.W, License No. 86037, in ANC 2F.

And it is with respect to renew ng
the |icense.

Whey don't we start with
i ntroductions for the record, please? On our
right?

MR. HI BEY: Good afternoon. |'m
M ke Hi bey and | represent the |icensee.

CHAI RPERSON M LLER:  Ckay.

M5S. BEYENE: Abeba Beyene, the
owner of Vita Restaurant and Lounge.

CHAI RPERSON M LLER:  Ckay. And
over here?

MR, DANI LOVI CS:  Ceorge

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 4

Danilovics. |'ma nenber of Smth Goup and
"Il be |leading the question and answers for
us.

MR SMTH  And Martin --

CHAI RPERSON M LLER: ' msorry,
could you --

MR. DANI LOVI CS: (George
Dani | ovi cs.

CHAl RPERSON M LLER.  What's your
| ast nanme?

MR. DANI LOVI CS: Danil ovi cs.

CHAl RPERSON M LLER:  Dani | ovi cs?

MR. DANI LOVI CS:  Yes.

CHAl RPERSON M LLER:. Ckay. And
you represent the Smth G oup?

MR DANILOVICS: |'mpart of Smth
G oup.

CHAl RPERSON M LLER:  Ckay.

MR SMTH  And ny nane is Martin
Smth, also representing Smth G oup.

CHAl RPERSON M LLER  Ckay. Wat

iIs the Smth Goup?
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MR SMTH Smth Goup is a group

of nei ghbors that have protested the |icense.

CHAl RPERSON M LLER:  Ckay.

MR. SMTH.  The ANC had al so
protested the |license and wll be signing off
on whatever voluntary agreenent the Smth
G oup reaches here.

CHAl RPERSON M LLER  Right. Ckay.
So there are seven in the group though, is
that correct?

MR SMTH  Total, yes.

CHAl RPERSON M LLER  Ckay. kay.
So do you have any prelimnary matters to
bring to ny attention, our attention?

O herwi se, let nme just ask you about are you
going to have any w tnesses?

MR, HI BEY: W have one w tness.

CHAl RPERSON M LLER: One wi t ness.

The party?

MR. HI BEY: Yes.

CHAl RPERSON M LLER: (Okay. And
you all? | know | have your PIFs here, but --

Neal R. Gross and Co., Inc.
(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 6
MR DANI LOVICS: Just two.

CHAl RPERSON M LLER  Two. The two
of you?

MR. DANI LOVI CS:  Yes.

CHAl RPERSON M LLER:.  Ckay.

MR DANILOVICS: And Martin wll
guestion ne when |I'mup there.

CHAl RPERSON M LLER.  Ckay. (Good.
And are you famliar with this hearing
process, Protest Hearing process, either of
you?

MR. DANI LOVI CS:  Yes.

CHAI RPERSON M LLER:  Are you?

MR SMTH Generally famliar,

but if there is any type of guidelines or

overvi ew - -

CHAl RPERSON M LLER:.  Ckay.

MR SMTH -- you would like to
go over, | would wel cone that information.

CHAl RPERSON M LLER:  Ckay. Let ne
just first of all start with tinme guidelines.

It's an hour and a hal f maxi num per party and
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certainly not, you know, necessary to go to
the max, but that's the max and that includes
your witness' testinony and it includes your
di rect exam nation of your w tness and your
cross-exam nation of the other party's

W t ness.

Ckay. So while the other party is
crossing your witness, the tine isn't being
used agai nst you. Gkay. And then you wl]l
have five mnutes for an opening statenent,
shoul d you want to nmake one. And five m nutes
for closing and that's not counted in your
hour and a half.

And the order of procedure is the
appl i cant nakes an opening statenent or the
i censee, whatever, and then the protestant
and then we call our Investigator as the first
W tness, that's the Board' s w tness.

And the Board may ask questions of
our Investigator and then we wll turn to you
all and our process is the licensee goes first

and then the protestant.
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And t hen when you put on your

W t nesses, we have opposing party cross-
examning first before the Board. And then
the Board will ask questions and then we go
back to the parties, in the event they have
any questions based on the Board's questions.

Ckay. So basically, opening
statenents, Investigator, applicant,
protestant, closing. Ckay.

MR. DANI LOVI CS: Sounds good.

CHAl RPERSON M LLER.  So | don't
think I forgot anything basically. And if you
have any questions along the way, feel free to
ask nme. Ckay.

Al right. Then I think we wll
start. If we run into anything, we wll deal
with it then.

Oh, exhibits, that's the other
thing. Right. |[If you have any exhibits, you
present themin your case in chief usually and
when you are ready to ask the Board to adm t

anyt hing, the other side can object and if we
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obj ect, they hear the objections.

We | ook to the Rules of Civil
Procedure and Evidence, but we are not bound
by them Ckay. |It's not quite as strict.

Al right. | think we can start
t hen unl ess you have any questions? Ckay. So
do you have an openi ng statenent?

MR, HI BEY: Sure.

CHAl RPERSON M LLER:  Ckay.

MR. HI BEY: (Good afternoon. W
are here for the renewal of a liquor |icense
for Vita Lounge. And what we want to focus on
Is the standard that the Board shoul d consi der
and that's the appropriateness of this |license
for the neighborhood it's | ocated in.

Thi s busi ness owner, this owner
opened this business about three years ago.
And it was her first business, the first tine
owni ng a bar/restaurant and she had taken over
a property that a previous bar and restaurant
had been in. And when she took it over, it

had 34 speakers and it had been basically a
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bar/restaurant.

And at the outset, she ran it with
the 34 speakers and had no idea that that was
going to be problematic. And she had sone
conpl ai nts and she had sone issues at the
begi nni ng.

Si nce then, she has nade nmany
changes to her business. She has disconnected
hal f the speakers in the business. She has
taken ot her steps to reduce any sound and
noi se comng from her business. Those ot her
steps include putting a limter on the sound
system sealing the back door. You know, she
has been very proactive, you know, trying to
neet the requests of neighbors who had t hose
conplaints initially.

And in the |ast year, year and a
hal f, she has inproved. She has been nuch
better and the protestants would easily agree
with that, | think. So what we are here now
for is a protest that we believe stens

somewhat fromthose earlier tines that she has
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stepped away from and i nproved on.

And she is wlling to do just
about anything to appease the neighbors and to
make sure that her business is appropriate.
She has al ready taken many steps to do that
and she is wlling to go further if need be,
but what she cannot do is give away an hour of
her busi ness operations and that's what the
protestants want.

They want her to reduce her hours
of operation by one hour weekdays and
weekends. So instead of closing at 2:00 and
3: 00 on weekdays and weekends, it woul d be
closing at 1:00 and 2:00. And she can't agree
to that. She can't do that. It would hurt
her business by killing off an hour.

It al so would renove her from what
all the other businesses |ike her, both near
her and t hroughout the city pretty nmuch have.
So we are willing to do just about anything to
make sure that we are a good nei ghbor and that

we are not having sound problens. But we
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cannot give away an hour because the
protestants want an hour reduced for,
basically, all of the bars in the area, in
t heir nei ghbor hood and area.

We can't be a part of setting sone
new precedent for establishing a new
| egi slation through this Protest Hearing. So
we would like to focus on the issues, you
know, our inpact on the nei ghborhood, and we
think we are doing a good job in the past year
and a half or so and we would like to focus on
If there is anything else we can do go inprove
that, but we do not want to agree -- we would
agree to al nost anything they ask for, but we
cannot reduce our business operations by an
hour .

CHAl RPERSON M LLER:  Ckay. Thank
you.

MR, DANI LOVICS: (Good afternoon
Menbers of the Board. W also wll focus on
the appropriateness of a tavern license with

entertai nnent endorsenent to operate in a
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m xed residential nei ghborhood.

The nei ghborhood has dramatically
changed over the past few years since the
original tavern wth entertai nnent endorsenent
l'icense was given to FN BE BAR whi ch | ater was
assunmed by the current occupant, M. Beyene.

The tavern plus entertainnent
endorsenent license in that facility is not
appropri ate because the facility does not have
adequat e sound protection. It does not have
adequate electronics to control the volune and
to prevent overrides.

The facility -- or excuse ne. The
nei ghbors are asking for reduced hours that
are consistent with voluntary agreenents that
are signed by other taverns and taverns wth
an entertai nment endorsenent that have been
signed in the nei ghborhood.

O her taverns and taverns with
entertai nnent endorsenents have signed this
tenpl ate settl enent agreenent. Another tavern

has recently renewed with simlar terns
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W t hout protesting fromeither the applicant
or nei ghbors.

The nei ghborhood al so has
concerns --

CHAl RPERSON M LLER: Ckay. | hope
| don't interrupt your chain of thought too
much.

MR DANI LOVICS: Right.

CHAl RPERSON M LLER:  But | just
want to tell you sonething that | should have
said before. Gay. So, M. Hi bey --

MR. DANI LOVI CS:  Yes.

CHAIl RPERSON M LLER.  -- he is an
attorney. kay. So his whole -- what he
said, it's not evidence. He was stating what
he is going to show, because he is not
testifying. And | just want to nake sure that
you don't think you are testifying now,
because | know you are going to testify.

MR. DANI LOVI CS: Sure.

CHAl RPERSON M LLER.  Ckay. But

this is about what we are going to hear.

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 15
Ckay. Good. Thank you.

MR DANILOVICS: That is the story
we are going to --

CHAl RPERSON M LLER  Right. It's
the story you are going to tell. Okay.

MR DANILOVICS: Yes. And the
nei ghbors request, within the settl enent
agreenent tenplate that other tavern |icenses
have agreed to, a 30 mnute prior to closing
end of last call. This is shown both in our
nei ghbor hood and in Barracks Row to al |l ow
fol ks who are in these establishnments to | eave
in an orderly fashion w thout causing
di sruption to the nei ghborhood.

An establishnment such as Vita
Lounge that has the capacity to hold a | ot of
peopl e needs a plan to get those peopl e out
wi t hout di sturbing the nei ghborhood. And
those are the areas we wll focus on for the
appropri ateness for this |icense.

CHAl RPERSON M LLER  Ckay. (Good.

Thank you. Al right. M. Apraku, good
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af t er noon.
Wher eupon,

| NVESTI GATOR KOFI  APRAKU
was called as a witness by the ABRA Board, and
havi ng been first duly sworn, assuned the
w t ness stand and was exam ned and testified
as foll ows:

| NVESTI GATOR APRAKU: | do.

CHAl RPERSON M LLER  Ckay. Thank
you.

| NVESTI GATOR APRAKU:  Thank vyou.

CHAI RPERSON M LLER:  So whenever
you are ready, if you want to give highlights
of your report and also if you could touch
upon, in particular, the areas that they
ment i oned?

| NVESTI GATOR APRAKU:.  Absol utely.

CHAl RPERSON M LLER Ckay. G eat.

DI RECT EXAM NATI ON

| NVESTI GATOR APRAKU: |'m

I nvestigator Kofi Apraku, that's spelled A-P-

R-A-K-U | was assigned the protest

Neal R. Gross and Co., Inc.
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i nvestigation for Mm & D, LLCt/a Vita

Lounge and Restaurant/Pent house Nine. It is
the intent of Vita Lounge/ Penthouse Nine to
renew its current tavern |license.

The renewal application is being
protested by a group of five or nore
represented by M. Martin Smth.

The protest issues were stated as
peace, order and quiet and real property
val ues.

On Friday, March 14, 2014, |
interviewed M. Martin Smth, representative
for the group of five. M. Smth stated the
followng in regards to the protest issues:
That the establishnent has represented a
consi derabl e problemto the surroundi ng
community and residents. He also nentioned
the fact that there was a stabbing at the
establishnment in 2011.

He stated that the community has
had constant noi se conplaints regarding the

establishment in regards to the |oud nusic

Neal R. Gross and Co., Inc.
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emanating fromit.

He stated that there is a resident
on the second floor of the -- that there is a
resi dent who shares a wall with the bar on the
second floor of the establishnment and that the
musi ¢ comng fromthe establishnent can be
heard clearly inside his hone.

He stated that Vita Lounge and
Rest aurant operates as a de facto ni ghtclub
even though it has a tavern license. He
stated that the establishnment has inproved
somewhat, but nore can be done. And he ended
It by stating that the protestants prefer the
establishnent no | onger offers entertainnent
and additionally close an hour early on
weekends. Thank you.

On Friday, March 21, 2014, |
visited Vita Lounge and Restaurant and spoke
w th Abeba Beyene, the applicant, in regards
to the protest issues.

She stated that she has tried to

work with the community regardi ng concerns
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wi th noise. She said she has disconnected
several speakers on the first and second fl oor
of the establishnment in order to mtigate |oud
noi se emanating into the conmunity.

She stated that she understands
that there is a resident that she said she
shares a wall wth and would be willing to
soundproof the shared wall, if necessary. She
stated that she has been the subject of Noise
Task Force enforcenent activities severa
times and has not received a warning or
vi ol ati on.

She stated that closing her
establ i shnent an hour early than she is
allowed to currently would be detrinental to
her business. She did, however, state that in
addition to providing that soundproofing, she
would be willing to have last call for
al coholic beverages at 2:30 a.m on the
weekends.

Vita Lounge and Restaurant is

| ocated in the CG2-A Zone. There are 20

Neal R. Gross and Co., Inc.
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| i censed- ABC est ablishnments operating wthin
1,200 feet of the establishnent. The
Scripture Cathedral, which provides day care,
I's housed within 400 feet of Vita Restaurant
and Lounge.

Vita Lounge and Restaurant was
nmoni tored on 10 separate occasi ons by ABRA
personnel from Saturday, February 15, 2014, to
Saturday, March 10, 2014. During the --

MR SMTH  Could you repeat those
dates, pl ease?

| NVESTI GATOR APRAKU:.  Fri day,
February 15, 2014 to Saturday, March 10, 2014.

MR SMTH  Okay. Thank you.

| NVESTI GATOR APRAKU:. During the
course of nonitoring, ABRA Investigators did
not observe any loitering, crimnal activity
or excessive trash around Vita Lounge. ABRA
I nvestigators did not observe any excessive
noi se emanating fromthe establishnent.

ABRA | nvesti gators observed that

there was limted parking available on 9th
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Street, N.W, especially during the nighttine

and weekend hours. Thank you. That concl udes
ny report.

CHAl RPERSON M LLER.  Ckay. Are
there Board questions? M. Apraku, |I'll ask
you a coupl e.

| NVESTI GATOR APRAKU:  Ckay.

CHAl RPERSON M LLER:  So how | ong
have you been wi th ABRA?

| NVESTI GATOR APRAKU: | have been,
approxi mately, two and a half years.

CHAl RPERSON M LLER: Ckay. So now
for those two and a half years, have you had
a chance to nonitor this establishnent?

| NVESTI GATOR APRAKU:.  Yes.

CHAl RPERSON M LLER. Ckay. And
have you seen a change over that period of
time?

| NVESTI GATOR APRAKU:. | can see.
bj ectively, | can see that there has been a
shift fromwhat it was when |I first started.

My first incident -- ny first interaction with

Neal R. Gross and Co., Inc.
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the establishnent was the 2011 stabbing, that

was ny first day, nmy first or second day at
this job.

So fromthen on, | nean, | have
seen a bit of a different, you know, change
from-- since then to now But again, | don't
want to nmake, you know, a grand statenent as
to how they have been operating or what their
operating procedures are. But fromny
prof essi onal status, | have seen a change.

CHAIl RPERSON M LLER.  So a change
for the better?

| NVESTI GATOR APRAKU:.  Yes.

CHAl RPERSON M LLER:  How about
Wi th respect to noise conplaints? Have there
been as nmany recently as there used to be?
How i s that?

| NVESTI GATOR APRAKU:.  When | first
started the job, there was at |east a
conplaint at |east every tine | was on ny
shift. | think pretty nuch every weekend

there was a -- we were visiting Vita Lounge.
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But as of now, | nean, | have been
i nvolved in the Noise Task Force since |ast
year. W have been to Vita Lounge several
times. W have done noi se readings there. W
haven't ever had to give thema warning or a
citation. So again, nmaybe that speaks to it.
Maybe t hey have changed or nmaybe -- | can't
really make a deduction, but again, | have
been there in a professional capacity doing
noi se task abatenment and we haven't had an
I ssue.

CHAl RPERSON M LLER. Ckay. And
when did the Noise Task Force start visiting
this establishnment, do you know?

| NVESTI GATOR APRAKU: ' msorry,

CHAl RPERSON M LLER Was it like a
few nont hs ago?

| NVESTI GATOR APRAKU: -- do not
have the exact dates on ne personally. | do
not have the exact dates.

CHAI RPERSON M LLER:  Ckay.

Neal R. Gross and Co., Inc.
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| NVESTI GATOR APRAKU: | know we

di d Noi se Task Force and noi se readi ngs there,
| believe, two or three tines |ast year.

CHAl RPERSON M LLER:  Ckay.

| NVESTI GATOR APRAKU: But | don't
-- we haven't done any while | have been on
shift this year

CHAl RPERSON M LLER:  Ckay.

| NVESTI GATOR APRAKU:.  Yes.

CHAI RPERSON M LLER  So this is
characterized as a | ounge, which is -- you
know, that's not a word that is used in our
regul ations, but is it just called a | ounge or
Is it the fact that it's this |ounge nakes it
conparable to sone specific types of taverns,
which are its conpetition as opposed to anyone
-- any establishnment that has a tavern
i cense?

| NVESTI GATOR APRAKU:.  Yes.
Regardi ng them being specifically stated as a
| ounge, | kind of don't really know what that

necessarily nakes the establishnent
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necessarily. A lot of places even clubs, sone
cl ubs are naned | ounge, so | can't really nake
a differentiation between a tavern who has

| ounge in its nanme and a tavern that doesn't.

CHAl RPERSON M LLER:.  Ckay.

| NVESTI GATOR APRAKU: | don't know
what the specifics are.

CHAl RPERSON M LLER  CGkay. So
what |'mkind of getting at is | just heard
openi ng st atenents.

| NVESTI GATOR APRAKU:.  Yes.

CHAl RPERSON M LLER  That's all
So the applicant says that if they cut back an

hour, that they won't be able to -- that it

W Il hurt their business terribly, because the
ot her establishnents that they -- that are
simlar --

| NVESTI GATOR APRAKU:.  Yes.

CHAl RPERSON M LLER.  -- they are
allowed to go an hour later or the regular
hours. Are you famliar with the places they

m ght be conparing thenselves to? | nean
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"Il ask them when they cone up, but since you
are here now.

| NVESTI GATOR APRAKU: Wl |,
general ly, nost establishnents -- | wouldn't
be able to state specific ones that they
conpare thensel ves to, but nost establishnents
preferably want to stay open later in order to
garner nore busi ness.

| guess the | ogic behind what she
Is stating is if there is soneone who i s open
| ater --

CHAl RPERSON M LLER.  Ri ght.

| NVESTI GATOR APRAKU. -- the --
potentially people can get served at a pl ace
that stays later -- can get served nore
al cohol at a place that stays |later, conpared
to sonmeone who closes |late. So she feels |ike
maybe she | ose busi ness.

CHAl RPERSON M LLER.  Ri ght.

| NVESTI GATOR APRAKU.  But |
can't --

CHAI RPERSON M LLER:  Well, | think
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what | was hearing, you know, and you are
going first, so --

| N\VESTI GATOR APRAKU:  Yes.

CHAI RPERSON M LLER: -- they are

sayi ng, you know, all these other places can

stay open.

| NVESTI GATOR APRAKU:.  Yes.

CHAl RPERSON M LLER:  And what the
protestants are saying is, | heard, that oh,

no, all these other places have voluntary
agreenents and they are not staying open |ate.
| NVESTI GATOR APRAKU:.  Yes.

CHAl RPERSON M LLER.  So | don't
know if you are famliar with any in the area
or --

| NVESTI GATOR APRAKU:. No, |'m not.
And fromny understanding, this is a bit of a
new thing that is being pursued in that
particular area as far as trying to get
establishnents to sign voluntary agreenents
that limt their hours.

CHAI RPERSON M LLER  Yes.
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| NVESTI GATOR APRAKU:  But |' m not

professionally or personally aware of which
establ i shnents have gone ahead and done that.

CHAl RPERSON M LLER  Ckay. Any
ot her questions? GCkay. Now, we wll go to
the parties then. Applicant?

CROSS- EXAM NATI ON

MR. HI BEY: Yes, | was wondering
if I could narrow it down just a little bit?

| NVESTI GATOR APRAKU:.  Absol utely.

MR H BEY: How |long that Noise
Task Force has been in effect?

| NVESTI GATOR APRAKU: It has been

MR H BEY: So |I know you said you
couldn't say exactly when it started, but --
| NVESTI GATOR APRAKU:  Yes.

MR, HI BEY: -- could you ballpark

| NVESTI GATOR APRAKU: It's roughly
probably March of |ast year.

MR. HI BEY: Okay.
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| NVESTI GATOR APRAKU:  Yes,

pr obabl y.

MR H BEY: So al nbst a year and a
hal f ?

| NVESTI GATOR APRAKU:  About a year
and a half, yes.

MR H BEY: And during that tine
when you have been on the Noi se Task Force,
you have been to the business to take noise
r eadi ngs?

| NVESTI GATOR APRAKU:.  Yes.

MR H BEY: On about how many
occasi ons?

| NVESTI GATOR APRAKU:

Approxi mately, three occasions.

MR H BEY: And what did the
readi ngs show?

| NVESTI GATOR APRAKU. Wl |, agai n,
that woul d be nore of a DCRA question, because
DCRA is in charge of taking the noise readings
and they have the accurate readings and that's

part of their records.
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However, the reading was such that
It wasn't counted as a violation or a cause
for us to go over there and warn them \Wen
DCRA does a noise reading and they initially
al ways give a warning if the establishnent
exceeds 65 deci bels.

Each time we were there, it did
not exceed 65 decibels, so we didn't need --
we didn't have a reason to go in there and
gi ve them official warning.

MR, HI BEY: Ckay. And you also
said that when you first started out, there
were sone pretty consistent regul ar
conpl ai nts?

| NVESTI GATOR APRAKU:.  Yes.

MR, HI BEY: Let's use that sane
time franme. Since about March of |ast year,
how many conpl ai nts have you had?

| NVESTI GATOR APRAKU:.  Personal ly,
when | was -- since | -- | haven't received
any while | was working. But again, we have

two teans that have both -- one works on
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ni ghts and one works on daytines. Personally,
| haven't received any nyself, but that
doesn't nean that no noi se conplaints have
come in.

Agai n, also a noise conplaint can
cone in and we can go and it nmay not be
substantiated. So again, | can't necessarily
make a judgnent and say no, none have been in
since this tine franme. Mybe they cane in and
they weren't substanti ated.

MR. H BEY: Right.

| NVESTI GATOR APRAKU. O maybe
they cane in on a different shift when |
wasn't active.

MR, HI BEY: Ckay. But for you
personally since March of 2013, you have
I ssued no warnings or citations to the
busi ness?

| NVESTI GATOR APRAKU:. No. |
personal | y have not.

MR, HI BEY: Al right. Thank you.

| NVESTI GATOR APRAKU:  Thank you.
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CHAI RPERSON M LLER  Ckay. Do the

prot estants have any questions?

MR DANILOVICS: | don't have your
di agram showi ng the Zoning Map in front of ne,
but --

| NVESTI GATOR APRAKU:.  Yes.

MR DANI LOVICS: ~-- does your map
note that the center Iine down Nayl or Court
abuts to a Residential Zone?

| NVESTI GATOR APRAKU: | actually
do not have that part. |'mnot sure.

MR DANILOVICS: Okay. Okay.

| NVESTI GATOR APRAKU: | don't
know.

MR. DANI LOVICS: And then can you
confirmthat -- what the deci bel requirenent

iIs for a Residential Zone?

| NVESTI GATOR APRAKU:  On, the
deci bel requirenent for a Residential Zone?
l"'msorry, | can't. | can't confirmthat.
I[t's nore with DCRA.

MR DANILOVICS: | did notice in
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your listing of the ABRA Iicenses within a
certain circunference you pulled it froma DC
G S Map.

| NVESTI GATOR APRAKU:.  Yes.

MR DANILOVICS: It did not |ist
two recent applicants.

| NVESTI GATOR APRAKU:  Ckay.

MR. DANI LOVICS: The Anerican and
Lost and Found.

| NVESTI GATOR APRAKU: | sinply go
by what is provided there.

MR H BEY: Okay.

| NVESTI GATOR APRAKU:.  So | nean,
if it hasn't been updated at the tine --

MR HBEY. [|I'massuming it's a
timng i ssue between --

| NVESTI GATOR APRAKU:.  Yes.

MR H BEY: -- what they have
and --

| NVESTI GATOR APRAKU:.  Yes,
exactly. If it didn't update during that tine

frame, |'msure it may have adjusted by not,
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but, again, the report was witten in Mrch,
so, you know, it has been kind of ice since
then. But yes, if it wasn't on there, then it
wasn't sonething that | put on there.

MR, HI BEY: Thank you. That's
al | .

CHAl RPERSON M LLER  Ckay. Thank
you very nuch

| NVESTI GATOR APRAKU: Gkay. Thank

you.

CHAl RPERSON M LLER:  Ckay.
Applicant? | want to swear you in.
Wher eupon,

ABEBA BEYENE

was called as a witness by Counsel for the
Li censee, and having been first duly sworn,
assunmed the w tness stand and was exam ned and
testified as fol |l ows:

MS5. BEYENE: Yes, | do.

CHAl RPERSON M LLER:  Ckay. Thank
you.

DI RECT EXAM NATI ON
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MR, H BEY: Good afternoon.

M5. BEYENE: Good afternoon

MR H BEY: Could you, please,
state your nane and spell it for us?

MS. BEYENE: Abeba Beyene. First
name A-B-E-B-A lat nanme B-E-Y-E-N-E.

MR, HI BEY: Al right. And do you
go by Mm ?

MS. BEYENE: Yes.

MR H BEY: GCkay. Were do you
live?

M5. BEYENE: | live 130 M Street,
N. E., Washington, D.C

MR, H BEY: And how | ong have you
l'ived there?

M5. BEYENE: Three years.

MR H BEY: And | guess tell us
what you do for a |iving.

M5. BEYENE: | amthe owner of
Vita Restaurant and Lounge/ Pent house N ne
| ocated at 1318 9th Street, N.W, D.C

MR. HI BEY: How | ong have you
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owned t hat busi ness?

M5. BEYENE: A little bit over
three years now.

MR H BEY: And can you tell us
what ki nd of business that is?

M5. BEYENE: Wen | bought it, it
was a nightclub. And | change it to -- it's
two floors, so | change upstairs as restaurant
and | ounge, neaning | sell food fromb5:00 p. m
to 1:00 a.m every day open.

MR, H BEY: Ckay. And prior to
runni ng this business, what was your
background or what did you do before that?

M5. BEYENE: Since | cane to the
US for 15 years, | work as a bar nanager and
bartender at several lounges in the city.

MR, HI BEY: Ckay. So this was
your first tine as an owner, right?

MS. BEYENE: Yes.

MR H BEY: Al right. And tell
us how it started and how things were at the

begi nni ng.
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M5. BEYENE: | think when |

started, it was just a dream an Anerican
dreamfor ne. | saved ny noney and | bought
a business, a $210,000 tavern license with
ent ertai nnent endorsenent was with M. Tom
MGuire. And | did alittle bit of
renovati on.

And | opened the business, how
they were operating it as a nightclub. |
opened |l ess nights. Not |ike now, | open
seven days a week pretty nmuch. | just used
the sound systemthey used. | used all the
speakers and all the sound system It cane
wi th the business, that's what | paid noney
for.

MR, HI BEY: Ckay. And well how

did that inpact the nei ghborhood? Do you

know?

M5. BEYENE: | think when | bought
t he business, | didn't even know what a
voluntary agreenent neans. | didn't know

there was a residential next to the
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establishnent, which is -- we share a wall.
The only thing | can see next door is -- at
that-- in particular right nowis a

restaurant. At that tinme it was a sign, it
says commercial property for listing. So |
assune it's another commercial building right
next to the establishnent.

Soon after, | start getting

conpl aints fromthe nei ghborhood. Quickly I

realize | share -- the upstairs shares a wal
with condominium | believe it is four or
five condom nium | have never been inside,
but that's what -- that's the information |
had.

MR H BEY: Ckay. So you started
getting sone conpl ai nts?

MS. BEYENE: Yes, noise
conpl ai nt s.

MR, HI BEY: Ckay. And over tine,
can you tell us what you have done in response
to those conpl ai nts?

M5. BEYENE: Al nost everything
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that | could do, | could be able to do, | did.

When | bought the business, the business has
17 speakers upstairs. It has 17 speakers
downstairs. And the neighbors has been there.
| don't know if they actually know that, but
there was 34 speakers. It cane with it.

Al of themare functional. And I
used at |east at the beginning, so when |
start having the conplaints, basically, | go
hal f, less than half. Upstairs | have six
speakers altogether. Downstairs have six
speakers altogether. In the establishnent
from 34, | have 12 speakers working.

MR, HI BEY: Ckay. Can you tell us
what el se you di d besides di sconnect those
speakers?

M5. BEYENE: | think imrediately
what | did, actually at that tine,

I nvesti gator Shakoor, he is no | onger work for
ABRA, gave ne an idea to put alimter on the
sound system which it never had when | bought

It.
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What that |imter does for the
music to be limted and | evel and the
nei ghbors cane inside the establishnent.
There was nore beside M. Martin and | don't
know if -- there were several neighbors. And
| had a sound engineer. | had M. Shakoor.
So we did alimter on both floor of the sound
system

What that does, if anybody want to
go higher than what is that -- you know, we
agreed, the neighbors agreed with the sound
l evel . What that -- what the limter does if
the sound go higher than what it is supposed
to, it wll conpletely cut off.

MR, HI BEY: Ckay. The neighbors
were involved in that process?

MS. BEYENE: Yes.

MR. HI BEY: How so?

M5. BEYENE: W -- M. Shakoor
approached the nei ghbors and they cane inside
the establishnent. A few people stayed in the

establishnent. | believe one or two people
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went to the condom nium next to ne, so they
was texting each other back and forth just to
agree with alimt, a set |level of the sound.

We agree upon that and it's that
way ever since then.

MR H BEY: Ckay. So there was
peopl e inside the condom nium while you were
messing -- turning the sound system up and
down to determ ne what |evel of sound --

M5. BEYENE: \Wich level is
accept abl e.

MR H BEY: -- would actually get
rid of --

MS. BEYENE: Yes.

MR, HI BEY: Ckay. And so since --
so you have a limter on the sound system now?

M5. BEYENE: Yes, both floor.

MR, HI BEY: Ckay. And then is
there anything el se that you have done?

M5. BEYENE: | nean, one thing |
realize what | do normally at the back of the

bui | di ng when | get conplaints, nostly from
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M. Martin Smth's house, which is about 110

feet away, | go in the back when the business
Is running and one thing | realized, the
energency door that | have at the back of the
bui |l ding you can hear a little bit of noise
com ng out of that.

So what | did was | use a
pr of essi onal conpany and they seal ed the door.
| also brought M. Darrell from Fire Marshal
to show themit is appropriately done.

MR, H BEY: Ckay. | want to go
t hrough sone pictures with you. So |'m goi ng
to hand you what has been nmarked as, | think
it is, Licensee 1 through 21.

(Wher eupon, the above-referred to

docunents were marked as Licensee

Exhibit No. 1 through 21 for

I dentification.)

MS. BEYENE: Yes.

MR, HIBEY: |f you could just |ook
t hrough those while I'mdistributing sone

nore. | have pictures for everyone. Can
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hand t hose up?

CHAIl RPERSON M LLER: | think
soneone wll cone get them Maybe, the
exhibits. How many copi es do you have?

MR, HBEY: | was told | need

seven, but | have got enough for everyone

here --

CHAI RPERSON M LLER.  Ckay.

MR, HIBEY: -- for the first 19,
first 18.

CHAI RPERSON M LLER:  Ckay.

MR. H BEY: And then 19, 20 and
21, I'mshort one.

CHAI RPERSON M LLER:  Ckay.

MR H BEY: But then we can give
you nore.

Ckay. M m, have you had a chance
to take a | ook at these 21 or so pictures?

MS. BEYENE: Yes.

MR, HI BEY: (Ckay. Let's start
wth the last three actually, because those

give a little bit nore perspective.
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Can you tell us what we are
| ooking at in the picture that is nmarked
Li censee 19?

M5. BEYENE: Yes. This is the
first level of the | ounge.

MR H BEY.: GCkay. So that's the
first floor sort of main --

MS5. BEYENE: Main, yes.

MR. HI BEY: -- area?

V5. BEYENE: Main fl oor of the

| ounge.

MR H BEY: Okay. And --

MEMBER SI LVERSTEIN. M. Hi bey?

MR, HI BEY: Yes?

MEMBER SI LVERSTEIN: W don't have
a 19.

MR HBEY: I|I'msorry. [It's up
there. [|'ll hold on one second.

MEMBER SI LVERSTEIN:  Ch, thank
you.

MR, HI BEY: Sorry, | probably

wasn't going to use 19, 20 and 21 and then |
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saw they give a little bit nore depth.

MEMBER SI LVERSTEIN:  Ckay.

MR, HI BEY: Just so you can sort
of famliarize yourself.

MEMBER SI LVERSTEI N.  Proceed.

MR. H BEY: Ckay. So 19 was the
main first floor area.

MS. BEYENE: Yes.

MR. HI BEY: And what is depicted
in 20 and -- well, let's just go with 20.

M5. BEYENE: 20 is second fl oor,
the front area.

MR. HI BEY: Ckay. That's the
front of the second floor?

MS. BEYENE: Yes.

MR. HI BEY: Those windows in the
back of the picture there, they | ook out onto
9th Street?

MS. BEYENE: Yes.

MR. H BEY: Okay. And then
Li censee 21, what is that?

MS5. BEYENE: 21 is the main floor
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MR. HI BEY: Ckay.

M5. BEYENE: Second fl oor.

MR, HI BEY: Al right. Now, so
there is two floors?

MS. BEYENE: Yes.

MR H BEY: GCkay. And on the

in Licensee 20?

MS. BEYENE: Yes.

area in Licensee 217

MS. BEYENE: Yes.

MR, HI BEY: Ckay. And then there
Is al so a back area.

MS. BEYENE: Yes.

MR H BEY: And that's not
depicted in any of these pictures on that
second floor, right?

MS. BEYENE: Yes.

MR H BEY: ay. W are not

| ooki ng at any pictures of that right now
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M5. BEYENE: Ckay. Ckay.

MR. H BEY: And then on the first
floor, there is this main area that is in 19.

MS. BEYENE: Yes.

MR. HI BEY: And across fromthat,
directly across fromthat is what?

MS. BEYENE: Bar.

MR. HI BEY: There is a bar there
on the first floor?

MS. BEYENE: Yes.

MR HIBEY: And then let's go to
t hese other pictures, 1 through 18. Can you
tell us what we see in Licensee 1?

M5. BEYENE: Licensee 1 is the
second floor of the | ounge where the nmain bar
I'S.

MR. HI BEY: Ckay. And who took
t hese pictures?

M5. BEYENE: | did.

MR. HI BEY: So Licensee 1 is sort
of across from Licensee 21. |Is that right?

M5. BEYENE: Yes.
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MR HBEY: Al right. Now, in

the main part of this picture you see a couple
of speakers?

MS. BEYENE: Yes.

MR, HIBEY: Al right. Are those
speakers functioni ng?

M5. BEYENE: One. The one to the
left.

MR. HI BEY: The one to the left
that is sort of -- you can't really even see
because the picture is not that high quality?

MS. BEYENE: Yes.

MR, H BEY: Al right.

M5. BEYENE: | nean it was -- it
came like that, it's two.

MR H BEY: Right.

M5. BEYENE: But | didn't take it
out because a part of the |look, but the one to
the right is disconnected, is not even wire
connected to it. The one to the left is
functi oni ng.

MR, HI BEY: Ckay. Can you tell us
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what we see in Licensee 2?

Licensee 2 is simlar
VWhat floor Iis that?
That's the second
Ckay.
That - -
In the same bar area?
-- front area. The
Dfferent area?

The front area.
Oh, it's in the front
Yes.

There is two

Ckay.

Are those speakers

connected or di sconnected?

The one on the top of

Yes.
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MS. BEYENE: -- it works.

MR H BEY: It works.

M5. BEYENE: The one to the right
I s di sconnect ed.

MR, HI BEY: Ckay. Those two that
we have gone over that are disconnected, why
are they di sconnected?

M5. BEYENE: To elimnate the
noi se conpl ai nt.

MR, HI BEY: What is in Licensee 3?

M5. BEYENE: Licensee 3 is the
back room of the second fl oor.

MR, H BEY: Ckay. And there is a
TV and two speakers. Are those speakers
connect ed or di sconnected?

M5. BEYENE: It cane with it
actually. It is the two -- the two to the
right, there is four to the left.

MR, HI BEY: Do you want to | ook at
Li censee 47

MS. BEYENE: Yes.

MR, HI BEY: Ckay. Licensee 3 and
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4, are those the four that you were talking
about in Licensee 4?

MS. BEYENE: Yes.

MR HI BEY: Al right.

M5. BEYENE: So those six
speakers, it cane with the establishnent, but
they no I onger functional. | disconnected
t hem

MR. H BEY: Al six?

MS. BEYENE: Yes.

MR. HI BEY: Ckay. Wat's in
Li censee 57

M5. BEYENE: Licensee 5 is the
second floor, the front part, simlar to
Li censee 20. The w ndow j ust open.

MR. H BEY: Okay. There is a
wi ndow in the mddle that is not open?

MS. BEYENE: Yes.

MR. H BEY: And there is two
speakers above each window. Do those -- are
t hose speakers connected?

M5. BEYENE: Yes.
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MR H BEY: So those speakers

wor k?

MS. BEYENE: Yes.

MR, HIBEY: Al right. Wuat's in
Li censee 67

M5. BEYENE: Licensee 6 is a DJ,
where the DJ plays, DJ boot h.

MR H BEY: Gkay. Wat does this
pi cture show?

M5. BEYENE: The DJ booth is one
speaker and nonitor. Mst when DJ plays, they
have to hear, they have to have a nonitor and
speaker and that's right next to the DJ booth.

MR, HI BEY: Ckay. So is there a
speaker in that picture?

MS. BEYENE: Yes.

MR, HIBEY: Is it functioning?

MS. BEYENE: Yes.

MR H BEY: Are there any that are
non-functioning in that picture?

M5. BEYENE: Yes. [It's only one

functioning in this picture.
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MR HI BEY:
Li censee 7 show?

MS. BEYENE
room at the back second

t hose six speakers were.

MR HI BEY:

MS. BEYENE
Si X speakers, | use one

MR HI BEY:

MS. BEYENE

MR HI BEY:
here?

MS. BEYENE

wi ndow | ooki ng ar ea.
MR HI BEY:
i n Licensee 8?

MS. BEYENE

first floor energence the back door,

Page 53
What does

Ckay.
Licensee 7 is the
floor, the one where
Ri ght .
By di sconnecting the
speaker only.
Is that the one --

Wiich is --

- that is pictured

-- yes, that's in the
What do we see

Ckay.

Li censee 8 is the

ener gency

door where at the beginning nusic travels from

t hroughout the alley.
MR, HI BEY:

door that you were talKki

Ckay. Is this the

ng about before that
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you seal ed?

MS. BEYENE: Yes.

MR, HI BEY: Ckay. |Is the seal ant
pictured in this photo?

M5. BEYENE: Yes, that's a seal ed
ener gency door.

MR HI BEY: Okay. And what did
you notice about the sound comng fromthis
door after you took those steps to seal it?

M5. BEYENE: No sound cones out of
it. The back area of the building when
countless of tinmes | go out the back and
monitor, there is no sound cones out of those
doors or the w ndows.

MR, HI BEY: Ckay. What is in
Li censee 9?

M5. BEYENE: kay. That is when |
bought the business, the first floor, the back
area has six powerful speakers. Each and
every speaker in that area is disconnected.

In fact, if you | ook at the speakers, the

speakers stay there because it was al ways
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there. The inside part of it if you | ook at
these two speakers, it's out. |It's just a
shel | .

MR H BEY: Oh, so what you are
saying is those are nore |ike cases for
speakers?

MS. BEYENE: Yes, yes.

MR. H BEY: And there is no
speakers inside those cases?

MS. BEYENE: Yes, none.

MR, HI BEY: And that's the back of
the first floor?

MS. BEYENE: Yes.

MR, HI BEY: What's in Licensee 107

M5. BEYENE: Licensee 10 as wel |l
has a speaker on the top of the TV.

MR, HI BEY: Yes.

MS. BEYENE: Nonfunctional .
Underneath, if you can look at it, there was
a speaker installed, but it's renoved. It's
a hole. You can see the hole.

MR. HI BEY: The hole in the wall
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there, there used to be a speaker?

M5. BEYENE: That's a speaker.

MR H BEY: GCkay. Wat part of
the bar is this?

M5. BEYENE: This is the back area
of first floor.

MR H BEY: Gkay. Wth respect to
Li censee 9, where is this wall?

M5. BEYENE: To the right side of.
This is the back. Licensee 9 is the actual
back and this is to the right. Licensee 10 is
to the right side.

MR, HI BEY: Ckay. The right hand
si de?

M5. BEYENE: Right.

MR, H BEY: Al right. Mybe we
could | ook at Licensee 11 and 12 together? |If
those are simlar areas, are they?

MS. BEYENE: Yes.

MR, HI BEY: Ckay. Can you tell us
what you see in those two pictures?

V5. BEYENE: Li censee 11 is al so--
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was a very powerful speaker. It cane with the
bui | di ng and no | onger functional.

MR H BEY: And 127

M5. BEYENE: 12 is -- 12 has two
speakers. There is one to the right. There
Is one to the left on the top. The one to the
right it works, because that's where
underneath if you see the black booth, that's
where the DJ stand at. On the top of that,
that speaker it's a little bit crooked, that
one is the speaker that the DJ use to nonitor.
That one is functional. The one to the left
side is not.

MR, HI BEY: Ckay. Al right.
Now, what do we see in Licensee 13?

M5. BEYENE: Licensee 13 and
Li censee 14 are two speakers, JBL speakers,
are located on the top of the ceiling of first
fl oor.

MR, H BEY: Ckay. |Is this above
that seating area depicted in Licensee 19?

M5. BEYENE: [It's actually in the
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mddle. | don't know how to describe. There
is alight fromthe beginning to the end.

MR, HI BEY: The main area of the
first floor?

M5. BEYENE: The main area of the
first floor, yes.

MR, HI BEY: Ckay. So it is in the
mddle there up in the -- up at the top near
the ceiling?

M5. BEYENE: Near the ceiling.

MR, H BEY: Al right.

M5. BEYENE: It's two of them
One functional, one not.

MR, HI BEY: Which one is
functional? Is it the one in --

M5. BEYENE: The one --

MR H BEY. -- Licensee 13?
M5. BEYENE: -- to the right is
functional. The one to the right, that wll

be Licensee 13.
MR HI BEY: ["msorry, | didn't

hear you.
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MS. BEYENE: Li censee 13.

MR, H BEY: 13. GCkay. Al right.
What do we see in Licensee 157

M5. BEYENE: Licensee 15 also is
built in a speaker. It came wth the
buil ding. R ght when you enter the first
fl oor.

MR. HI BEY: Okay.

M5. BEYENE: And not functional.
It doesn't work.

MR, HIBEY: It doesn't work?

MS. BEYENE: Yes.

MR, HIBEY: Al right. Wuat's in
Li censee 16, 17 and 187

M5. BEYENE: Okay. This is -- |
can't see them 16 and 17, 18 actually shows
when you walk in the right side of the
establishnent, the right wall of the
establishnent in front of the bar. Right
across the bar.

MR, HI BEY: This is the wall

behind the seating area on the first floor
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mai n area?

M5. BEYENE: Yes, on the top of
this, yes.

MR, HI BEY: Ckay. And tell us
about these speakers depicted in Licensee 16,
17 and 18.

M5. BEYENE: There are severa
speakers. There are four on one side.
believe five on this side. Two on this side
wor k. Two on that side work.

MR, HI BEY: Ckay. Are they
connected and functi oni ng?

MS. BEYENE: Two.

MR, HI BEY: Two of how many?

M5. BEYENE: This side is four.

MR, HI BEY: Ckay. So in Licensee
16 specifically, it looks to nme like there is
two speakers depicted. |Is that right?

M5. BEYENE: Yes. |It's four cane
withit, two works, two doesn't work.

MR, H BEY: Al right. Do the two

in Licensee 16 work?
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MS. BEYENE: Yes.

MR. HI BEY: Does Licensee 17 or 18
depi ct speakers? And if so, where?

M5. BEYENE: |It's supposed to show
t he opposite side.

MR H BEY: Okay.

M5. BEYENE: Wi ch has four and
two works. Two works on this side. Two works
on the other side.

MR, HI BEY: | gotcha. Al right.
So in total when you bought the business, how
many speakers were there?

M5. BEYENE: 34. It cane wth it.

MR, HI BEY: Ckay. And now how
many are you using?

M5. BEYENE: | use six downstairs
and six upstairs.

MR, H BEY: Al right.

M5. BEYENE: Nothing fromthe back
side, the first floor.

MR, HI BEY: GCkay. | have a few

nore pictures for the alley outside that
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energency exit door.

MS. BEYENE: Yes.

MR HBEY.: Al right. And I
wanted to just go through sonme of those with
you. | have got stickers for these, but |
haven't gotten themall on.

CHAl RPERSON M LLER:  Ckay. Have

you - -

MR, HBEY: |'mgoing to handwite
24.

CHAI RPERSON M LLER:  You're at 247

MR, H BEY: Well, |I'm skipping
around.

CHAl RPERSON M LLER:  Ckay.

MR HBEY: This oneis 24. |'m
going to handwite on this.

CHAl RPERSON M LLER:.  Ckay.

MR, HI BEY: | had surgery on ny
finger last week, soI'ma little --

CHAl RPERSON M LLER:  All right.
"Il give you a little slack. Protestants

have t he copi es?

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 63

MR. DANI LOVICS: Yes, we do.

MR SMTH. W have a copy of 24,
yes.

CHAI RPERSON M LLER  Ckay.

MR. HIBEY: So could I just hand
t hese up?

CHAI RPERSON M LLER:  Al'l right.
Mart ha, do you want to get it? Thank you

MR. H BEY: Ckay. So | have
handed you three pictures nunbered 22, 24 and
26.

(Wher eupon, the above-referred to

docunents were marked as Licensee

Exhi bit No. 22, 24 and 26 for

identification.)

MR. HI BEY: Can you tell us what
t hese pictures show?

M5. BEYENE: No. 24, that gray
bui | di ng where the door is open --

CHAI RPERSON M LLER:  Ma'am [|'m
sorry, | can't hear.

M5. BEYENE: Onh, | apol ogi ze.
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CHAl RPERSON M LLER  You are

tal ki ng about which?
MR HI BEY: 24.
CHAI RPERSON M LLER: 24, okay.
M5. BEYENE: | can start with

Li censee 26. The gray building is where the

establishnent is located at. That's the Vita

Lounge.

CHAI RPERSON M LLER:  Ckay.

MR. HI BEY: That's the back of
your business in gray on 26? |'msorry. 26

I's the back of your building in gray?

MS. BEYENE: Yes.

MR H BEY: GCkay. And what is
that in brick?

M5. BEYENE: That is -- that
building, the first floor is a restaurant.

CHAl RPERSON M LLER:  Ckay.

M5. BEYENE: Upstairs is where the
condom ni uns are | ocat ed.

MR, HI BEY: Ckay. Sharing that

wal |l with you?
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MS. BEYENE: Yes.

CHAl RPERSON M LLER.  Upstairs is
what? |'msorry, thereis alittle --

M5. BEYENE: The condom ni um

CHAl RPERSON M LLER.  The
condom niumis upstairs?

MS. BEYENE: Yes, yes.

CHAl RPERSON M LLER:  Ckay. Thank
you.

MR, HI BEY: Ckay. And what does

24 show?

of Vita Restaurant and Lounge, the open door.
The one and the building next toit, which is
al so a conmmercial building.

MR H BEY: GCkay. So if you put

MS. BEYENE: Yes, yes.
MR, HI BEY: Al right. And then
in the picture 24 there is a garage door?

MS. BEYENE: Yes.

Neal R. Gross and Co., Inc.
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MR, H BEY: Ckay. And then in 22

there is also a garage door.

MS. BEYENE: Yes.

MR, HIBEY: So is that | ooking
down the other direction fromthe business,
227

MS. BEYENE: Yes.

MR. HI BEY: So that shows sort of
the back side with 24 in the mddle as your
ener gency door and 22 would be to the left of
that door and 26 is to the right of that door?

MS. BEYENE: Yes.

MR, H BEY: Al right. Gkay. So
let's talk a little bit nore about what nore
can you do. And I want you to tell the Board
in addition to disconnecting speakers and
putting a limter on the sound system and
seal ing the back door, what el se could be done
tolimt sound com ng from your business?

M5. BEYENE: | nean, obviously,
the sound issue is resolved, because nost of

the tinme at the beginning, | get noise
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conplaints. | get fined. And | been to in

front of you a fewtines ny first year

Ever since then, | |earned ny
|l esson. | learned ny mstake. At the sane
time, | |learned what businesses and what

nei ghborhood is and what | had to do, what |
cannot do.

| left my past behind. And I
change for better. As if right now, |'m
wlling to do anything to ny nei ghbors,
especially those I share wall with to
conpletely elimnate any sound which is when
| actually submt a paper fromtwo
construction conpany who sound -- who do
soundproofing. To ABRA | submt that paper
for ABRA a little bit over a year ago.

The next step is soundproofing and
| agreed to do that immediately.

MR H BEY: GCkay. So you are
wlling to do soundproofing?

MS. BEYENE: Yes.

MR, HI BEY: Ckay. Wy haven't you
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done it yet?

M5. BEYENE: Yes, when this
protest -- nunber one, the noise problem
stopped. Nunber two, when this protest cane
t hrough, when | said when we had nedi ation, |
said I"'mwlling to do the soundproofing. If
we don't go forward with the protest because
that's the only issue, the neighbors, you
know, a few neighbors still have.

And t he nei ghbors asked ne we al so
need, even though you put -- even if you put
t hat soundproofing, we still need to cut your
hours. W have to ask the Board to cut your
hour s.

So if I cut the hours, the one
hour, it's going to cripple ny business. |
cannot be able to -- | couldn't be able to
open the business. It would just cripple it.
So | said let's go forward wth the protest.
I"'mstill wwlling and, in fact, | have the two
conpanies that | want to use with how nuch it

cost and everything to go forward with the
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soundpr oof i ng.

But | have to keep ny hours.

MR, HI BEY: And how nuch does it
cost to do the soundproofing?

M5. BEYENE: | have two estimates.
One of is $17,000 and the other one is
$14,500. | believe, yes, $14,500.

MR, HI BEY: Ckay. And how were
those estimates -- how did you obtain those

esti nat es?

M5. BEYENE: The -- it was two
different conpanies. W -- the first tine |
brought the two conpanies, | also invite ny

nei ghbors to cone through wth the contractors
and the contractors explain what is going to
be done, how to conpletely elimnate the sound
and we agree with that.

And after that, both conpany cane
several tines to study where the sound is
comng from not fromthe back fromthe -- you
know, for the second floor and they did

several wal k-through, both conpany different
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tinmes.

MR, HIBEY: Ckay. So in addition
to that expense of the soundproofing, you also
nmentioned in tal king about sort of why you
haven't yet done it. |Is that |osing an hour
woul d crippl e your busi ness?

M5. BEYENE: Absol utely.

MR, HI BEY: Ckay. Can you tell us
why ?

MS. BEYENE: | couldn't survive,
because al nost every restaurant and | ounge in
the area that | conpare nyself to, we target
the same crowd. Their hours is 3:00 a.m
closing tine. M cliental nostly are
Et hi opi ans and al so gay and | esbi an, you know,
community. And al nost each and every pl ace
they go to, the hours is 3:00 a.m They cl ose
3:00 a.m on the weekend. They close 2:00
a.m on the weekdays.

There is not one single one in
that area with that ZI P Code cl ose an hour

early.
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MR, HI BEY: Wll, I'mgoing to

show you a summary docunent that is marked as
Li censee 28.

(Wher eupon, the above-referred to

docunent was marked as Licensee

Exhibit 28 for identification.)

MR, HI BEY: Ckay. Can you tell us
what this is?

M5. BEYENE: The Licensee 28 is
busi ness with ABRA Iiquor license |located in
the sanme ZI P Code of that area.

MR. H BEY: Okay.

MS. BEYENE: | ny area.

MR H BEY: And what --

M5. BEYENE: Were | am |l ocat ed.

MR, HI BEY: Ckay. So you are in
ZI P Code? What's your ZI P Code?

MS. BEYENE: 20001.

MR H BEY: Ckay. And what type
of businesses are in this chart here?

M5. BEYENE: Most of them are

restaurant/l ounge. There is a few coffee
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shops.

MR HIBEY: Wll, thereis a
colum that lists what kind of |icense they
have. What kind of |icense do they have?

MS. BEYENE: Tavern.

MR H BEY: Ckay. So these are
tavern |icenses?

MS. BEYENE: Yes.

MR, HI BEY: Tavern |icensed
establishnents in your ZI P Code?

MS. BEYENE: Yes.

MR, HI BEY: Ckay. And they show
the closing hours on their |icenses, correct?

MS. BEYENE: Yes.

MR, HI BEY: For the weekdays and
t he weekends?

MS. BEYENE: Yes.

MR, HI BEY: Ckay. And on this
list, there are over 50 establishnents, right?

MS. BEYENE: |'m not sure.

Pr obabl y.

MR. HI BEY: Okay. And the
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maj ority of these close at what tine?

MS5. BEYENE: Wekdays at 2: 00,
weekends at 3:00 a.m

MR. HI BEY: Ckay. And there are
sone exceptions?

MS5. BEYENE: Exceptions ones are-

MR, HIBEY: Yes. So let's talk
about on this list, do you know whet her
Brookl and Fl ea DC, which closes at 11:00 p. m
Events Concepts, which closes at 12:00 a.m,
and H Il Country Sumrer Barbecue at the
Nat i onal Building Muiseumw th 11:00 p.m on
t he weekends, of those three, do you know
whet her they are -- what type of businesses
t hey are?

MS. BEYENE: Event Concepts are
the -- it's an outside seating. They are
i cense holders, but they only operate at
sumertinme, if I'mnot m staken.

MR, HI BEY: Are you tal king about
-- well, never mnd. Wat about Ri ght Proper

Brewi ng Conpany? It closes at 1:00 a.m and

73
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Rustic Tavern that closes at 1:00 a.m Do you
view themas simlar businesses, conpetitors,
anything |ike that?

MS. BEYENE: No.

MR H BEY: O these
establ i shnents, who are your conpetitors, if
any?

M5. BEYENE: Well, there are
several. To nention a few, C oud Restaurant
and Lounge in the sane street, U Street
Tavern, Bar 7, Velvet Lounge. | have the
Queen of Sheba, Yetenbi Restaurant and Lounge,
CGhi on Restaurant and Lounge, Sax Rest aurant
and Lounge, Cimax Restaurant and Lounge, Shaw
Tavern.

MR. H BEY: Okay.

M5. BEYENE: | nean to nane a few.

MR, HI BEY: R ght. And there are
others in other areas of the city as well,

right?

7

BEYENE: Yes.

MR, HI BEY: Ckay. Any of those
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ones that you nanmed or any that you would
consi der conpetitors, do you know any of them
that close before 3:00 a.m on the weekends?

MS. BEYENE: None.

MR, HI BEY: Ckay. And your
current hours of operation are 2:00 a.m and
3:00 a.m on the weekends, correct?

MS. BEYENE: Yes. Open 5:00 p.m

MR, HI BEY: And is there anything
el se you are wlling to do to sort of work
with the nei ghbors?

M5. BEYENE: Like | nentioned to
M. Martin when we had a neeting at ABRA, |'m
wlling to do the last call at 2:30 and that
w Il give half hour for people to | eave the
est abl i shnent .

MR, HI BEY: Ckay. And just before
-- 1 don't want to -- | want to bring one nore
to the Board's attention on this listing of
establishnents. There is one other that
closes at 2:00 a.m and that's A & D, right,

on that list, the exhibit?
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MS. BEYENE: Yes.

MR, H BEY: Ckay. | didn't want
to overl ook that. And what's your
under st andi ng about that?

M5. BEYENE: A & Dis, | believe,
one, two, three, I think, two or three
bui | di ngs down to the corner of the block. It
IS a neighborhood bar. | think it was open
about, |I'mnot sure exactly, a year ago or
maybe a little bit nore than a year.

MR. HI BEY: Okay.

M5. BEYENE: |'m not sure exactly.

MR, HIBEY: Al right. | think
that's all | have for you right now. Thank
you.

CHAl RPERSON M LLER:  Ckay. Thank
you.

MR, HI BEY: The Board and the
protestants wll have sone questions for you.

MS5. BEYENE: Ckay.

CHAl RPERSON M LLER:  When you are
ready.
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MR. DANI LOVICS: Yes, thank you
CROSS- EXAM NATI ON

MR, DANI LOVICS: (Good afternoon
You nentioned back in 2011 and 2012 you had
mul tiple neetings wth residents and
I nvesti gator Shakoor at the tinme from ABRA

MS. BEYENE: Yes.

MR, DANI LOVICS: And that
subsequent to those neetings, you had two
soundpr oofi ng conpani es cone in and review
your space?

MR. HI BEY: Objection.

MR DANILOVICS: D d you have
anybody - -

CHAl RPERSON M LLER Wit a
second. Oh.

MR. DANILOVICS: | can rephrase

t hat .

CHAI RPERSON M LLER:  Are you goi ng

to ask a new question instead? GCkay. o
ahead.

MR DANILOVICS: Did you have a
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sound engi neer propose recomendations to
sol ve the sound problens that the neighbors
wer e havi ng?

MS. BEYENE: Yes.

MR, DANI LOVICS: And about what

time, what date was that?

M5. BEYENE: | cannot renenber the
date. | believe you were there, if |I'mnot
m st aken.

MR DANILOVICS: | can't ask
nmysel f.

M5. BEYENE: | believe you were
there --

MR. DANI LOVICS: Ball park?

M5. BEYENE: -- with a few other
nei ghbors. |'mnot sure when. M. Mrtin was

t here though.

MR SMTH |'ve been to sone of
t hem

MS. BEYENE: Huh?

MR SMTH |'ve been to sone of
t hem
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CHAI RPERSON M LLER:  No. (Oh,

okay. You are really actually not supposed to
hel p her out here.

M5. BEYENE: Onh, sorry.

MR DANI LOVICS: Sorry.

CHAI RPERSON M LLER:  No, | was
talking to him Ckay.

MR. DANILOVICS: Were they prior
to this year? Was the first neeting with
sound engi neers prior to 20147

M5. BEYENE: | know we did, |
believe, two neeting with the sound engi neers
and nei ghbors.

DANI LOVICS:  Yes.
BEYENE: That was early 2012.
DANI LOVICS: 20127

BEYENE: Yes.

2 5 3 B 2

DANI LOVI CS: Ckay.

M5. BEYENE: \What took place then
Is we put sound Iimter to anplifier, which
control all the sounds in the establishnent.

So we put a sound limter onit. W took a
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picture. W agree upon that limt and that
t ook pl ace.

MR DANI LOVICS: Was any
soundproofing installed?

MS. BEYENE: No.

MR DANILOVICS: |Is it possible
for those who are using your sound systemto
override the settings of the limter?

M5. BEYENE: They can't. Wat
sound limter means, you adjust to certain
limts and if you go up, which sonme DJs do
fromthe laptop, it cut off. The sound cut
off. So they cannot go beyond that limt,
because it wll -- everything will shut down.

MR, DANI LOVI CS: Have you
testified to that fact to this Board before?

M5. BEYENE: (No audi bl e answer.)

MR. DANI LOVI CS: Ckay.

CHAl RPERSON M LLER:  You have to
verbalize it.

M5. BEYENE: Oh, yes, yes.

CHAI RPERSON M LLER: For the sake
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of the transcript.

MR, DANI LOVICS: You nentioned as
we approached our arbitration hearings that
you had two proposals, one for $17,000 and one
for $14, 500.

MS. BEYENE: Yes.

MR. DANI LOVICS: Do those
proposal s provide sound installation for the
south facing wall which faces the N ne?

MS. BEYENE: Yes.

MR DANILOVICS: And is that on
the first floor or second floor?

M5. BEYENE: Second fl oor.

MR, DANILOVICS: So in insulation
on the first floor?

M5. BEYENE: There is no sound
issue fromfirst floor. The first floor |'m
connected to the restaurant.

MR. DANI LOVI CS:  Yes.

M5. BEYENE: Never, there is never
any conplaint nor sound conplaint fromthe

first. The only sound issue he had first
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floor is the energency door. That has been
taken care of already.

MR. DANI LOVICS: Does the proposal
have any sound insulation for the back wall on
the first floor or second floor?

M5. BEYENE: Second fl oor.

MR. DANI LOVICS: Just the second

fl oor?

M5. BEYENE: Second fl oor.

MR. DANI LOVICS: Does the proposal
have insulation for the north wall, which

faces Darryl Carter Studio and a courtyard
which leads to M. Smith's house?

M5. BEYENE: There is second
floor, yes. Second floor the sound system
I ncl ude the back room which the back side
face the hallway where M. Martin Smth |ives.

MR. DANI LOVI CS:  Yes.

M5. BEYENE: And al so, the back
wal |l where you live at at the N ne.

MR. DANILOVICS: So the proposals

you have are to do only the second floor south
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facing wall, north facing wall and rear wall?

MS. BEYENE: Everything second

floor.

MR. DANI LOVI CS: Ckay.

M5. BEYENE: Everything second
floor.

MR. DANI LOVICS: Including the
ceiling?

M5. BEYENE: Everything.

MR. DANILOVICS: And facing 9th
Street?

MS. BEYENE: Everything.

MR. DANI LOVICS: Ckay. ABRA
| i censees closer to you, excluding the entire
20001 ZI P Code, have the sane hours proposed
as in your settlenent agreenent that you were
presented. Can you explain why you coul dn't
operate successfully with those hours?

M5. BEYENE: Which hours are you
t al ki ng about ?

MR. DANI LOVI CS: The reduced hour

to 1: 00 during the week and 2: 00 a.m cl osing
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on the weekends.

M5. BEYENE: Just like | explain
it a fewmnutes to the Board ago, al nost --
not alnost, all the |ounges wthin that area,
["ml|ocated at 9th Street, all -- npost 9th
Street, 11lth Street, everything in 20001 ZI P
Code, their closing hours with tavern
i censes, their closing hours is 3:00.

Alot of themin this list, we
target the sane cliental. Wen that half hour
is crucial time if establishnment to close if
a cliental is, ny cliental, you know, if |
cl ose one hour earlier than nost places
surrounded by that area, they would not cone.
| have -- nobst of ny nights are gay and
| esbi an ni ght.

There is a gay bar a few bl ocks up
called Nellie's. They have the sane hours and
target the sane people. There are several
pl aces that | can nention to you. W have --
they close at 3:00 weekends and they close at

2: 00 weekdays. Alnost all of themtheir [|ast

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 85
call is 2:45. | agree to do 2:30 to do ny

last call 2:30, so it wll give half hour for
people to | eave the prem ses.

Wien it cones to earlier when M.
Martin nentioned, when peopl e | eave, one of
the concern that he has is people | eave, when
t he people | eave, they don't want the
nei ghbor hood to disturb.

In order to elimnate that, | use
MPD police for several, for a couple of years
now. | also have Treasury police who nostly
stand out si de and when peopl e | eave, they, you
know, tell themto go to their car quietly.
| al so have signs which | also submt to the
Board, several signs it says it's a
resi dential nei ghborhood. You know, keep
qui et when they | eave.

On the top of that, when | do --
2:45, the mnute we turn the |ights off,
that's when the DJ announce it's a residenti al
nei ghbor hood when you | eave, keep quiet. |'ve

been doing that for a couple of years now.
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MR. DANI LOVICS: Have you spoken

to any other nightclub owners or tavern owners
on the costs that they have incurred when they
started their businesses to make settings to
their sound system and sound proofing before
they were able to open busi ness?

M5. BEYENE: The one next door
fromnme?

MR. DANI LOVICS: Have you tal ked
to any other establishnment owners about the
costs that they incurred?

MS. BEYENE: No, but the previous
owner | have emailed. | have several emils
bet ween the contractors who build the
condom ni um and the ni ghtclub owner when it
was BE Bar. Several going back and forth
whi ch include the ANC as well. \Wen they cane
to view the condom nium then that -- BE Bar
was a nightclub. 1t was operating seven days
a week and | have docunents that the building
and the business owner, you know,

conmmuni cating with the condom ni um bui | ders.
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And at that tinme, you need to put

soundpr oof i ng.

If you are building residential,
you need to put soundproofing, because this is
a nightclub. | have several, several, several
emai | s that went back and forth that | can
submt to the Board, which they didn't do
t hat .

MR. DANI LOVICS: Okay. Okay.
That's all we have for her.

CHAl RPERSON M LLER  Ckay. Any
Board questi ons?

MEMBER BROCKS: | do.

CHAl RPERSON M LLER. M. Brooks?

MEMBER BROOKS: Thank you, Madam
Chair.

CHAl RPERSON M LLER  Ckay, yes.

MEMBER BROOKS: Ckay. Ms. Beyene?

MS. BEYENE: Yes.

MEMBER BROOKS: You indicated that
you have installed a limter on your stereo

syst enf?
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MS. BEYENE: Yes.

MEMBER BROCKS: How | ong ago was
t hat ?

MS. BEYENE: 2012.

MEMBER BROOKS: And have you had
conplaints since 2012 over noise?

M5. BEYENE: | believe one, which
IS -- no. Yes, | do. Yes, | did. [|'"mnot
sure how many, but very few. But there is one
open which | dispute. It happened the
begi nning of this year in February.

MEMBER BROCKS: (Ckay. So since
you installed a limter, you have -- you still
have conpl aints on the noise fromthe
resi dents?

M5. BEYENE: Rarely, but, yes.

MEMBER BROOKS: But, yes, you
have. Ckay. So now, once you put the limter
on, can you control the volune to even go
| owner ?

M5. BEYENE: The volune is as | ow

as it can be.
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MEMBER BROCOKS: Ch, okay.

M5. BEYENE: The nei ghbors agreed
to that with the sound engineer, it was M.
Shakoor, at that tinme, to put the limter to
that |evel.

MEMBER BROOKS: But you still have
conpl aints fromthe nei ghbors?

M5. BEYENE: From M. Smth, yes.

MEMBER BROOKS: (Ckay. And when
was the last tinme, approximately? How | ong
ago?

M5. BEYENE: | believe February.
| thought it was over a year ago, but |I'm not
exactly sure what -- the case is still open.

MEMBER BROOKS: Onh, | see. Ckay.

MS. BEYENE: Yes.

MEMBER BROOKS: |'m sorry, okay.
| gotcha.

M5. BEYENE: | dispute that case.

MEMBER BROOKS: Ckay. | gotcha.

You said that. Now, if you were to cl ose an

hour earlier --
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MS. BEYENE: Yes.

MEMBER BROCKS: -- how much
busi ness woul d you | ose, approxi matel y?

M5. BEYENE: | can honestly tell
you it's not going to be -- | can't exist.

MEMBER BROCKS: Ckay. So you
woul d have to cl ose?

M5. BEYENE: | have to cl ose.

MEMBER BROCKS: Ckay. And do you
have a dance fl oor?

M5. BEYENE: No, there is no dance
floor in the establishnent.

MEMBER BROOKS: So there is no
danci ng there?

M5. BEYENE: Peopl e dance where
t hey stand.

MEMBER BROCOKS: Ckay.

M5. BEYENE: \Were they stand at.

MEMBER BROOKS: And what about a
cover charge? Do you have that?

M5. BEYENE: | do have a license

from ABRA for cover charge, but very rarely we
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do cover charge because the conpetition, there

Is alot of conpetitioninthis city. So |
don't really do -- unless it's sone holidays
or special events, | don't really use the
cover charge, but | do have a license for it.

MEMBER BROOKS: Now, when you said
speci al event, what are you referring to?

M5. BEYENE: | do severa
corporate events, political events, | do a | ot
of events.

MEMBER BROOKS: Yes, okay. Now,

these are not wth pronoters?

MS. BEYENE: No.

MEMBER BROOKS: (Okay. Thank you,

Madam Chair. That's all | have.
CHAI RPERSON M LLER:  kay.

M. Short?

Yes,

MEMBER SHORT: (Good afternoon.

VMS. BEYENE: Good afternoon, sir.

VEMBER SHORT: You have been in

busi ness how | ong?

V5. BEYENE: The sane busi

ness 19
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years.

MEMBER SHORT: The sane busi ness?

MS. BEYENE: The sane -- | nean,
nmy experience. But as an owner, three years.

MEMBER SHORT:  Ckay.

M5. BEYENE: A little over three
years.

MEMBER SHORT: We are speaking
specifically of your 9th Street business,
correct?

MS. BEYENE: Yes.

MEMBER SHORT: Ckay. Now, what
were the hours when you first opened and what
are your hours now?

M5. BEYENE: | bought the
busi ness, as | nmentioned. On the voluntary
agreenent, there are hours. Wekdays starts
5:00 p.m and we can open until 2:00.
Weekends 5:00 p.m to 3:00.

MEMBER SHORT: So you have had
t hose same hours for three years?

MS. BEYENE: Yes, sir.
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MEMBER SHORT: Ckay. That's all |

have, Madam Chair.

CHAl RPERSON M LLER  Ckay. Wat
ki nd of police did you say you had?

M5. BEYENE: It's two different.
Treasury police.

CHAl RPERSON M LLER:  Treasury
pol i ce?

M5. BEYENE: Treasury police.
They call them Treasury police. Those are the
two police officers. | don't know if you call
them they call them Treasury police. They
can -- they don't carry a gun or wear their
uni form of police officers, but if anything
happen, they can be able to arrest and cal
the police imedi ately.

CHAl RPERSON M LLER.  CGkay. Do
t hey answer to the MPD?

M5. BEYENE: They answer to MPD.

CHAl RPERSON M LLER. Ckay. And
when do you have thenf

V5. BEYENE: | have t hem al npst
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al ways weekends.

CHAl RPERSON M LLER.  Weekends?

MS. BEYENE: Yes.

CHAl RPERSON M LLER. Ckay. And
what's the name of the restaurant that is next
door to you?

M5. BEYENE: Thally's, if |
pronounce it right, | believe Thally.

CHAl RPERSON M LLER:  Thal | y?

MS. BEYENE: Yes, yes.

CHAl RPERSON M LLER:  And how | ate
do they stay open, do you know?

M5. BEYENE: A lot of tines by
12: 00, 12:30 they are gone.

CHAl RPERSON M LLER  What ?

MS. BEYENE: By 12:00, 12: 30.

CHAl RPERSON M LLER.  GCh, 12: 30,
okay.

MS. BEYENE: Yes.

CHAI RPERSON M LLER: Do you get
conpl ai nts about noise fromyour patrons after

they exit your restaurant, your establishnment?
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MS. BEYENE: Fromthe restaurant?

CHAl RPERSON M LLER:  Conpl ai nt's
about the noise fromthe patrons as opposed to
the noise fromthe nusic?

MS. BEYENE: No.

CHAl RPERSON M LLER:  The noi se

frompatrons as they are |eaving.

M5. BEYENE: | nean, a few tines
in the past, | have had a police called. That
was early nmy -- in ny early year --

CHAl RPERSON M LLER.  Ri ght.

M5. BEYENE: -- of the business.

CHAl RPERSON M LLER:  So one of the
I ssues that we are focusing onis that 2:00 to
3:00 hour in the norning, right? The
protestants want you to close at 2:00 and you
want to stay open until 3:00.

MS. BEYENE: No, | nean --

CHAl RPERSON M LLER  So what
happens during, you know, at 3:00 or close to
-- between 2:00 and 3:007?

M5. BEYENE: | think 3:00 there is
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nobody in the building. You have to take out
everybody and no drinking. To be honest with
you before | agreed to the 2:30, | nornmally do
my bar close, ny last call at 2:30. The DJ

announce | ast call and we turn all the lights

up.

CHAI RPERSON M LLER: At 2:307?

M5. BEYENE: At 2:30.

CHAI RPERSON M LLER:  You do that
now?

M5. BEYENE: Yes, | do that now

CHAI RPERSON M LLER.  Ckay.

M5. BEYENE: Yes, | don't -- |I'm
not sure if | have to, but one thing | learn

when you wait until 2:45 or 2:50 and once when
everybody cones out, it's -- when they cone
out everybody together, it's not a -- | have
nmy | esson in the past.

So slowy people cone out. By
3: 00 besides ny enpl oyees, there is nobody in
the building. But at that tine, 3:00, MPD

stays until 4:00. Treasury police stay until
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4.:00. They do not |eave that area when --

W t hout clearing everything. There is nobody
in that area before MPD or Treasury police
| eaves.

CHAl RPERSON M LLER.  So have you
had conplaints, | don't know what this other
conplaint is, okay, that is pending.

M5. BEYENE: | knowit's a
conplaint. That's the |last conplaint, yes.

CHAl RPERSON M LLER.  So have you
had conplaints in the |ast six nonths or so
W th respect to your patrons after closing?

MS. BEYENE: No.

CHAl RPERSON M LLER:  Ckay.

M5. BEYENE: After closing
actually, | don't even renenber getting any
conplaint to be honest with you the past
coupl e of years.

CHAl RPERSON M LLER  Ckay. kay.
You made the assertion that if you have to
cl ose an hour earlier, you' re going to have to

cl ose your business, that that will kill you.
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M5. BEYENE: Absol utely.

CHAI RPERSON M LLER:  Your
busi ness.

M5. BEYENE: Absol utely.

CHAl RPERSON M LLER:  And agai n,
guess peopl e have been asking you what's the
basis for that conclusion? | think | have
heard you say your conpetition will be open
and they will just go there. |s that what you
are sayi ng?

M5. BEYENE: On 9th Street, | can
count maybe about 10 establishnments towards U,
not down this way towards U, we have the sane
cliental. W serve the sane kind of food. W
have the sane hours.

What happens people -- even when
you close at 3:00, you know, you have to
sonetines | et people go. You know, people
don't want -- when they are drinking, when
they are having fun, it's always, you know,
you have to turn the light on. You have to

announce and all that stuff for themto renove
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them fromthe building.

| f they know that after 2:00 |
cannot be able to serve liquor, which |
actually serve foot until 1:00 weekdays, until
2: 00 weekends as well, finger food, and I'm
stopping, I'mclosing at 2: 00 when ot her
places in the area are closing at 3:00, there
I's no reason for people to cone to the
est abl i shnment .

We are targeting the sane peopl e.
We are serving the sane food. There is no
di fference between ny establishnment and nost
of the establishnments, nost of themyou see,
in this paper.

CHAl RPERSON M LLER: Ckay. Let ne
ask you, can you generalize are there certain
hours that you are busiest? You know, for
Instance if you didn't have that many patrons
between 2: 00 and 3:00, it mght not affect
your business as nuch as you think.

MS. BEYENE: We can't -- |'msure

M. Martin is aware of that on the weekend.
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Like let's say Saturday, people cone out |ate.
And | can give you an exanple. Ethiopians, in
general, which are nost of ny cliental they
cone late. It's just a late crowd. And al so,
all the cliental that |'mtargeting, the gay
and | esbians, they don't cone early. They
cone |l ate, even though | have happy hour.

| have happy hour every single day
of the week, but | have a happy hour cliental
and | have also a late hour cliental.

CHAl RPERSON M LLER. Wl I, when
you nean |late, what tinme do you nean?

MS. BEYENE: l'msorry, ma'anf

CHAl RPERSON M LLER.  When you nean
| ate, when you say late, what tine do you
mean?

M5. BEYENE: M happy hour starts
at 5:00. By 6:00 | have cliental com ng, nost
of the people fromoffice, after office work.
The nighttine on a Friday, |like Friday and
Saturday after 12:00.

CHAl RPERSON M LLER:  After 12:00
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they start com ng?

MS. BEYENE: Yes.

CHAl RPERSON M LLER.  That's the
| ate crowd?

MS. BEYENE: Yes.

CHAl RPERSON M LLER.  Ckay. kay.
I think this is ny |ast question. So you
haven't had problens with -- how many people
are com ng out of your establishnment |ike at
3:00 or 2:00 or whatever?

M5. BEYENE: My capacity is 150
downstairs and 150 upstairs. There was never
atime | had people at ny capacity in the
buil ding. There was never a tinme. Mybe
2012, | believe New Year's Eve, that's the

only tinme | had that nmany people in the

bui | di ng.

Alot of tinmes, Friday night | do
gay events, | got about -- | wll have about
100 people. | actually invite ny neighbors to

cone and | ook at it, what kind of people cones

in the establishment. You know, decent, hard-
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wor ki ng people. Age between 25 to 40. But

they don't cone early, they cone |ate.

But altogether, | can tell you
Friday and Saturday downstairs is probably 75
to 100. Upstairs will be -- upstairs is nost
of the tine slower about 50 people, 30 people.
We normal ly close upstairs first, clear out
upstairs and then go downstairs clear
downst airs.

It's just never a tinme where you
have so nmany people at the door of the
establ i shnent maki ng noises. It did happen ny
first year of the business when it was Mood
Lounge as | nentioned. Now, | have several
restriction on ny license, as you know, and
there are certain things | can and cannot do.

So | followrules. Everything,
every rules that | have on ny, you know, ABRA
put in place, |I follow them accordingly.

CHAl RPERSON M LLER:  Ckay. Thank
you. Anybody el se have?

MEMBER BROOKS:  Yes.
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CHAl RPERSON M LLER: M. Brooks?

MEMBER BROCKS: Just one final
question for ne, just out of curiosity nore
t han anyt hi ng.

You nentioned police fromthe
Treasury Departnent?

MS. BEYENE: Yes.

MEMBER BROOKS: So why are they
there in the nei ghborhood?

M5. BEYENE: They are not in the
nei ghbor hood. | pay them

MEMBER BROOKS: Oh, so you --

M5. BEYENE: They are ny
enpl oyees.

MEMBER BROOKS: Onh, okay. So you
have what rei nbursable sort of detail?

M5. BEYENE: Just like police
detail, MPD details.

MEMBER BROOKS: Yes.

M5. BEYENE: The Treasury police
also work for different establishnents.

MEMBER BROCKS: Ch, okay.
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MS. BEYENE: Wen they are not

wor king for, | believe, the city.

MEMBER BROCKS: Ch, okay.

MS. BEYENE: Yes.

MEMBER BROOKS: So how many ni ghts
do you use thent?

M5. BEYENE: Treasury police tw ce
a week, Friday and Saturday.

MEMBER BROOKS: And what are their
hour s?

M5. BEYENE: The Treasury police
they cone at 12:00. They | eave at 4:00.

MEMBER BROOKS: Gkay. Thank you,
Madam Chai r.

CHAl RPERSON M LLER.  Ckay. Yes,
M. Short?

MEMBER SHORT: You say your
capacity, total capacity is about 300? 150
upstairs and 150 downstairs?

MS. BEYENE: Yes.

MEMBER SHORT: Qut of that just

say 200 people that you woul d have at cl osing
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at 3:00, you say you m ght have 50 upstairs

and?

M5. BEYENE: Probably 70 to 100.

MEMBER SHORT: (Okay. Let ne ask
you this.

M5. BEYENE: W have rarely 100.

MEMBER SHORT: Do you have parki ng
for your cliental ?

M5. BEYENE: | do, but | use
valet, U Street Parking as valet provider. W
al so have street parking. Mst of the
nei ghborhood in that area has their own
private parking. There are several, several
street parKkings.

MEMBER SHORT: So parking is not a
probl em for your establishnment?

MS. BEYENE: No.

MEMBER SHORT: Gkay. Thank you,
Madam Chai r.

CHAl RPERSON M LLER:  Ckay. Thank
you. Questions on Board questions?

MR, DANILOVICS: No.
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CHAI RPERSON M LLER:  kay.

MR DANI LOVICS: Sorry.

CHAl RPERSON M LLER:  Thank you.
Good. Thank you very nuch.

MS. BEYENE: Thank you, nm'am

CHAl RPERSON M LLER:  You can be
excused, at |east fromthere.

MR HBEY: So that's our only
wi tness. And we want to nove in all those
exhibits that we passed up, so it's Licensee
1 to 18 was a stack of photos. 19, 20 and 21
were photos. And then it was 22, 24 and 26,
whi ch were nore photos that she tal ked about.
And then | think it was 28 was that list. So
we just want to nove all those in quick.

CHAl RPERSON M LLER  Ckay. Any
obj ection?

MR, DANILOVICS: No objection.
There was no 25?

MR H BEY: Correct.

MR DANI LOVICS: GCkay. And no 23.

CHAI RPERSON M LLER:  No 23. As |
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understand it, it's Licensee's Exhibits 1
t hrough 21, 22, 24, 26 and 28.

MR. HI BEY: Correct.

CHAl RPERSON M LLER:  Ckay. Then
they are admtted.

(Wher eupon, the above-referred to

docunents were received into

evi dence as Licensee Exhibit 1

t hrough 21, 22, 24, 26 and 28.)

CHAl RPERSON M LLER  Ckay. Thank
you. All right. Then we are ready to turn to
the protestant.

MR. DANILOVICS: And I'mgoing to
call Martin Smth.

CHAl RPERSON M LLER  Ckay. (n,
you mght as well hand it up to ne, because
our staff person has stepped out. Thank you
very nmuch. GCkay. |'mgoing to swear you in.
Wher eupon,

MARTIN SM TH
was called as a witness by Counsel for the

Protestant, and having been first duly sworn,
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assunmed the w tness stand and was exam ned and
testified as fol |l ows:

MR SMTH | do.

CHAl RPERSON M LLER  Ckay. Thank
you.

DI RECT EXAM NATI ON

MR. DANI LOVICS: And can you
I ntroduce yourself to the Board?

MR SMTH Certainly. M nane is
Martin Smth, MA-RT-1-N SMI-T-H And |
reside at 1326 Naylor Court, NW If you are
| ooki ng at the photos that were submtted, if
you could -- 24, it's the blue photo.

MR DANILOVICS: |If you could turn
to Protestant's 47?

(Wher eupon, the above-referred to

docunent was mar ked as Protestant

Exhibit No. 4 for identification.)

MR SMTH  Yes.

MR. DANI LOVICS: And can you
i dentify your house in that aerial shot?

MR SM TH: | can. You are
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| ooki ng at the photo here. There is a snal
white rectangle right here and the m ddl e of
that woul d be m ne.

CHAIl RPERSON M LLER  Wait, where
is it? Does it have a nunber attached?

MR DANILOVICS: | don't. | can--

CHAl RPERSON M LLER:  Qurs have
nunbers on the rectangl es.

MEMBER SI LVERSTEIN.  Qurs have
nunbers.

MR. DANI LOVICS: Yes, they were
show ng ABRA | i censees.

MR SMTH | amthat house.

CHAl RPERSON M LLER:  All right.
Go back there. W will see whether we can get
you to describe it. Well, you are between 7
and 1, right?

MR SM TH  Yes.

MR. DANILOVICS: Can we refer to
applicant's --

CHAl RPERSON M LLER  How do you --

MR. DANILOVICS: ~-- exhibit?
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CHAI RPERSON M LLER  Yes. It's in

the record?

MR. DANI LOVI CS:  Yes.

CHAI RPERSON M LLER:  Yes.

MR, DANILOVICS: |f we could I ook
at Applicant's 267

CHAl RPERSON M LLER:  Ckay.

MR DANILOVICS:. O 22.

CHAl RPERSON M LLER  22? (Ckay.

MR. DANILOVICS: Yes. And could
you identify your house in Applicant 22?7 |I'm
sorry.

MR SMTH Yes. |'mthe bright
bl ue house that is two buildings and a vacant
| ot away the Vita Lounge.

MR, DANILOVICS: Ckay. Thank you
And how | ong have you lived at this |ocation?

MR SMTH This is ny fourth
year.

MR. DANILOVICS: Gkay. And why
did you chose to nove to this |ocation?

MR SMTH | was really enanored
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wi th the neighborhood. | wanted sonething
that had a very diverse community. W have
that in the Naylor Court/Blagden All ey area.
| also really | oved the history of the
comunity. M house predates the CGvil War.

MR DANILOVICS: | didn't catch
t hat .

MR SMTH Ch, | said | really
al so love the history of the neighborhood. W
house predates the Cvil War, as do many of
the other properties in the area. And | also
knew that the 9th Street Corridor was in the
process of developing and | was really | ooking
forward to that.

MR DANILOVICS: M. Smth, what
do you do for a living?

MR SMTH | run one of the
city's Main Street Prograns on Capitol Hill,
so | work every day with small businesses
hel ping to recruit and retain small businesses
to the Capitol H Il community, hel ping them

with | ease negotiations, wth permtting
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assi stance, al so producing events to bring
custoners to those establishnments and wor ki ng
on physical public real minprovenents for the
area. Streetscape reconstructions and

mai nt enance, things of that nature.

MR, DANI LOVICS: How | ong have you
been doi ng this?

MR SMTH Al told about 10
years. | have been in this particular job for
about five.

MR, DANILOVICS: And you nenti oned
that you hel p bring businesses into the
comunity. How many busi nesses have you
hel ped bring into Barracks Row?

MR SMTH  Since | have been
there, we have averaged about 12 new
establishnents a year, so | would say anywhere
in the 40 or so range is a fair nunber that
have conme in since | started.

MR, DANI LOVICS: And have any of
t hose new busi nesses been ABRA |icensees?

MR SMTH  Many of them yes. W
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have wor ked extensively wth a nunber of
di fferent establishnments and al so worked
extensively with the Capitol H Il conmunity.

Two years ago, there was quite a
bit of conversation at the ANC | evel for that
ANC requesting a liquor license noratorium
So we did extensive research with a private
contracting firm JS&A, and did a good deal of
custoner intercept surveys, |local resident
surveys and found out nore information about
that and di scovered that a noratorium woul dn't
be the appropriate tool to address the issues
that they were experiencing wth the existing
ABRA |icensees and the applicants.

And it was on the basis of that
report that the ANC voted not to pursue a
nmoratoriumat that point in tine.

MR. DANILOVICS: The |icensees
that you have worked with to cone into
Barracks Row, are any of them nightclubs or
operating as nightcl ubs?

MR SM TH: No. We have CR and CT
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Li censes. W have no CN Licenses, at this
poi nt, on Barracks Row. W had one
establ i shnent remaining that was very much so
operating as a CNwith a CT and entertai nnent
endorsenent that closed a few years ago. That
type of establishnent really isn't a good
match for an area that is as densely popul at ed
residentially as the Barracks Row community
Is, even with the commercial zoning that we
have on 8th Street.

MR DANI LOVICS: And would you
equat e the devel opnent that has been taking
pl ace in Barracks Row to be equitable to that
that is underway on 9th Street?

MR SMTH | would say that they
are very simlar. | would say 9th Street is
probably 8 to 10 years behind where 8th
Street, S.E., is, but | certainly see them
followng a very simlar trajectory as far as
the revitalization of 9th Street and the rest
of the Shaw nei ghbor hood.

MR. DANI LOVICS: CQutside of your
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capacity with Barracks Row Main Street, do you

serve in any other public facing capacities?

MR SMTH | do. | serve on the
Al cohol Policy Commttee for ANC-2F. | was
asked to fill the seat for our |ocal SMD by

our Comm ssioner G eg Ml cher.

MR. DANI LOVICS: And has ANC 2F
produced any products, outcone deliverables,
within the | ast year?

MR SMTH  We have. ANC- 2F was
al so starting to have sone conversations
simlar to what we had over in Barracks Row
two years ago as to whether or not we have
reached a concentration that was as high as we
wanted it to get for the current |icenses.

There was actual ly an application
for a noratoriumfor the northern portion of
ANC- 2F and several surroundi ng ANCs, ANC 2F
reaches up in a narrow capacity around 9th and
U Street, that was unsuccessful.

We | ooked at that and deci ded that

it would be a better idea and nore wel com ng
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to the business conmunity for us to put
together a series of guidelines that we
created in the formof a tenplate of voluntary
agreenents for the different sections of ANC
2F that would help to set expectations for
busi ness owners for what the surrounding
residential comunity was typically willing to
absor b.

MR DANILOVICS: GCkay. |If you
could refer to Protest 3?

MR SMTH  Yes.

MR. DANILOVICS: This is Protest
3. Could you describe what this is?

MR SMTH  This looks like it is
a spreadsheet of different establishnents that
are in the imedi ate area surrounding the
Nayl or Court/ Bl agden Alley H storic District
i nvol ving the nanme of the establishnent, the
address, the type of license, the current VA
SA date. Then their hours of operations on
weekdays and weekends, |ast call, holiday

extension restrictions, live nusic dance fl oor
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and notice to cure periods.

(Wher eupon, the above-referred to

docunent was mar ked as Protestant

Exhibit No. 3 for identification.)

MR, DANI LOVICS: Have any of those
applicants or those licensees listed recently
agreed to the adopted tenplate that your
policy conmttee cane up with?

MR SMTH  For the nbst part,
yes. There is actually four on here that are
rel evant to that portion of the conversation.
The settl enent agreenents that were reached
wth A& and Thally were used as the basis of
the tenplate that the ANC has put together.

So while they predate the
tenpl ate, they nostly have the sane criteria.
The Anerican and Lost and Found both of which
are on the adjacent block to Vita Lounge, both
of themused the tenplate as the basis for
their settlenent agreenent. And for the nost
part, agreed to the terns that were presented

in that tenpl ate.
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MR. DANI LOVICS: And have there

been any ABRA |icense renewal s that have

agreed to terns simlar to what is in the

tenpl at e?

MR SM TH  Yes, there have. The
A&D Tavern License was recently renewed. It
was a few nonths ago. | don't have the exact

date. And when they renewed, they did not
seek to nodify the restricted hours of
operation for their tavern license. The
comunity did not seek to protest their
license to ny know edge, the nenbers of the
comunity that | have spoken wth about it.

They have not had any substanti al
concerns that have not been addressed by the
establishnent, so there was no protest of the
renewal .

MR. DANI LOVICS: And have there
been any objections to adopting terns of the
tenpl at e?

MR SMTH A few A few

Certainly, there are businesses that have been
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concerned going into it, however, when you
speak wi th business owners, | spoke with
Sherman of Thally, which is adjacent to Vita
Lounge just l|ast night, regarding the
restriction and the nunber of hours that he
was able to operate, they said that their
concerns didn't materialize, that they were
actually quite pleased with the outcone.

His particular coment was that it
avoi ded the worst of the drunks, so --

CHAI RPERSON M LLER: |"msorry, it
avoi ded the what, the worst of?

MR SM TH  The worst of the
drunks at that |ate hour.

CHAl RPERSON M LLER:  Ckay.

MR SMTH  H's words, not m ne.

MR DANILOVICS: And if you could
refer to Protestant 1, Pl1?

MR SMTH  Yes.

MR DANILOVICS: And could you
descri be what this is?

MR SMTH  This is a draft
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settl enent agreenent that had been proposed to
nodi fy the previous settl enment agreenent with,
at that point | believe it was | abel ed as,
Mbood Lounge, but now with Vita Lounge.

(Wher eupon, the above-referred to

docunent was mar ked as Protestant

Exhibit No. 1 for identification.)

MR SM TH.  Going over a handf ul
of fairly basic issues that the rest of the
nei ghbors do have in their settlenent
agreenents as well that details hours of
operation, floor utilization, noise, public
space, trash, pest control, conplaint |ogs,
notice to cure, all of the basic elenents of
an SA.

MR DANILOVICS: And if you could
descri be what is marked as Protestant 2?

MR SMTH  This is a sunmary of
t he changes between the existing 2008
voluntary agreenent and the proposed 2014
settl enent agreenent.

(Wher eupon, the above-referred to
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docunent was mar ked as Protestant

Exhibit No. 2 for identification.)

MR SMTH As you can see, all of
t he proposed changes fit on one page.

MR. DANI LOVICS: Have both of
t hose been provided prior to Ms. Beyene?

MR SMTH Yes, on nultiple
occasions. W have net wth Ms. Beyene at the
medi ati on hearing here in this very room W
also net with Ms. Beyene's attorney. They had
requested that we agree to a continuance of
the case for an additional 30 days to give us
time to further negotiate and see if we could
reach a conclusion without getting to this
point in the process.

We did neet wwth her attorney for,
| guess, an hour or hour and a half or so.

CHAl RPERSON M LLER | just want
to -- I'"'mnot sure where you are going, but |
just want to caution you that we don't want to
hear too nuch about negotiations. W wl]l

consi der the proposals that you want, which
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are enbedded in this settlenent agreenent and
in the sunmary.

MR SMTH  Ckay.

CHAl RPERSON M LLER:  But we don't
want to hear |ike you presented sonethi ng and
then they refused and you know.

MR SM TH  Fair enough.

CHAl RPERSON M LLER: Al right.

MR. DANILOVICS: Are the -- is the
settlenent agreenent in Protestant 1 and the
changes described in Protestant 2 consi stent
wth the tenplate that has been created by
ANC- 2F?

MR SMTH Yes, | would say for
the nost part it is.

MR, DANI LOVICS: You nentioned
that the proposed settl enent agreenent has
sone changes in it. Wat are sone of the
ot her changes that were requested by the
nei ghbor hood that are not reflected in that
docunent ?

MR SM TH  The original protest
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group and the ANC had a nunber of people who

were in favor of a full revocation of the
license, which | felt was a little extrene.
There was al so a request by the other nenbers
of the Smth Goup to pursue greater
restrictions on the hours than what we ended
up pursuing and also a fairly unani nous
request to pursue a revocation of the
entertai nnent endorsenent, which we did | eave
in tact in the proposed settl enent agreenent.

MR, DANI LOVICS: Wiy do you think
t hese proposed changes are necessary?

MR SMTH It's a couple of
things. Specifically, since we are focusing
on the appropriateness standard, operating a
tavern license with an entertai nnent
endorsenent with pronoters which Ms. Beyene
used to have up until a stabbing incident a
few years ago, really produces a situation
where you are operating as a nightclub, not as
a bar or a tavern.

And unfortunately, the classes of
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licenses that are available in the D strict
are just very limted. | have |long been a
supporter of creating additional classes of
i censes that could nore accurately describe
that type of establishnent.

But when you have a nei ghbor hood
that has a nunber of ABRA-|icensed
establ i shnents where patrons cone and go
quietly, where the noise inside is audible
background nusic and not DJ or pronoter-based
musi ¢, where they generally close nuch
earlier. Many of the establishnents in the
area cl ose before what their requirenents are
under their settl enent agreenents.

But if they are closing at | east
an hour or so earlier, and then you have one
establishnent that is the |argest capacity
establ i shnent that we have in that area that
has the | atest operating hours, that has the
nost noi se comng fromthe establishnent, that
t hen opens up and everyone floods out at 3:00

in the norning, it's an i nappropriate type of
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i cense and type of establishnment to have in

a nei ghborhood that is a residential community
now and has historically been one for the |ast
150 years.

You know, | think that the key
I ssue for the neighbors and for the ones in
the protest group has been that the problens
that are taking place at 2:30, 3:00, 3:30,
4:00 in the norning, we know that those are
attributed to Vita Lounge, because there is no
one el se open except for a gas station across
the street.

We have had consi stent problens
with noise fromthe establishnment, both from
their nusic and fromtheir base |evel and from
their patrons. Conplaints after they have
closed at 3:00 in the norning are rarely, if
ever, directed to Ms. Beyene. Those nost
al ways result in just police calls.

And as far as the conplaints, yes,
there has been a down-tick in thembut it's

because t he nei ghborhood has gotten so
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frustrated with how broken that process is at
the ABRA | evel.

Conpl ai nts take over a year to
adj udi cate and then nonths to have any type of
resolution and then when that resol ution
cones, it's a fine of a few hundred dol | ars.

And with the noise situation in
this particular case, there is a 30 day notice
to cure. The way that I|nvestigator Shakoor
informed us that ABRA had interpreted that was
that there could only be one noise conpl aint
filed every 30 days. So that neans that out
of an entire year, if we filed a noise
conplaint, they had 30 days to correct it
before you could file a subsequent conpl aint
that coul d generate an actual hearing.

And then once that conplaint had
been filed and processed, they had to get
anot her violation and have another 30 days to
cure before you could nove forward. \Wen the
nei ghbors found out that that neant that no

matter how awful the establishnment was for how
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many ni ghts of the week or the year, that they
could only get 12 conplaints a year nmaxi num
And that was assumng that all 12 conplaints
actually nade it to the adjudication |evel.

Peopl e stopped calling, since
there wasn't a point. It was so exhausting
for us to invest our tine trying to docunent
all of these situations to have al nost all of
them thrown out just over a 30 day cure
period. So that's why it is -- it doesn't
have the sane investigative history nore
recently than it has had in the past is
because when people filed the conplaints and
It never went anywhere and we waited nonths or
years before we ever heard that the case even
got dismssed or that it was noving forward,
t hey stopped putting in the effort.

MR DANILOVICS: To wrap-up, could
you refer to Protest 57

MR SMTH  Sure, yes.

MR DANILOVICS: There is a

listing of sonme noise violations that nade it
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bef ore ABRA.

MR SMTH  Yes.

(Wher eupon, the above-referred to

docunent was mar ked as Protestant

Exhibit No. 5 for identification.)

MR. DANI LOVICS: Wre you a party
to any of those cases?

MR SMTH Well, | was a party to
one of these and it's possible | was actually
a party to both of them

MR DANI LOVICS: GCkay. And have
you filed any recent voluntary agreenent
vi ol ati ons?

MR SMTH  For the nost part, no.
It has gotten to a point where when the noise
I's problematic enough, | will text or enai
Ms. Beyene directly. The response that |
usually get fromher is | think everything is
fine, so I"'mnot worried about it.

At that point, nmy choices are to
call and wait for an hour or nore for an ABRA

| nspector to cone out and have themfile
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sonet hi ng and naybe get a resolution a year
and a half fromnow or to get resolution right
away and just |eave nmy house. And so | wll
go and stay wwth a friend or I wll go out to
a late novie in Chinatown.

But it is easier for ne to just
| eave than it is for nme to file the conplaint.

MR. DANILOVICS: That's all |
have. Thank you.

CHAl RPERSON M LLER.  Ckay. First
| want to welconme M. Jones to the dias, who
has just joined us.

MEMBER JONES: Thank you, Madam
Chair.

CHAl RPERSON M LLER.  Are there
Board questi ons?

MR H BEY: Could I?

CHAl RPERSON M LLER:  |'m sorry.
Cross? Sorry. I'mglad to introduce M.
Jones. Ckay. Sorry, M. H bey.

CROSS- EXAM NATI ON

MR HBEY: M. Smth, | just want
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to sort of pick up where you finished at about
noi se conpl ai nts.

MR SMTH  Sure.

MR H BEY: And you agree that
there has been a change in the business and
the noise fromwhere it was in 2011 to where
it Is now, right?

MR SMTH In sone capacities yes
and in sone capacities no. | would say that
the change in the volune of the patrons after
they have exited the establishnment at cl osing
time has not changed. In fact, in many cases
that has gotten worse.

| would say that there are
certainly occasions where the noise com ng
frominside the establishnment is nore
manageable. And for ne, | want to nmake sure
that |"mvery, very clear. M standard is not
countryside silence. | amaware that | |ive
inacity. |I'maware that | live in a C2-A
Zone. |It's across the street froman R-4

Zone, but still it's a C2-A Zone. | know
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there is going to be noise.

The issue for nme is when it gets
| oud enough that | can't hear a television or
have a phone conversation over the vol une of
t he establishnent.

| did neet wwth Ms. Beyene a
nunber of tinmes. She referenced those in her
testinony. And a nunber of the neighbors went
over. W were inside the establishnent. W
would test it with different volunes. W
reached agreeable limts. But as | explained
to her, on all of those occasions, for ne,
there is a very sinple standard. |If you cone
out into the alleyway behind the establishnment
and you cl ose the door and you can't hear the
music, then | can't hear the nusic, because
['"'m 100 feet away.

And so if it's conpletely silent
outsi de, you don't have to worry about a
conplaint fromne. And that is sonething that
we hit for a while. There were several nonths

where that was what we had, but as recently as
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a few weeks ago, | had to text her to request
that she |l ower the nusic from her
establ i shnent and was net with a response that
said, essentially, no.

MR H BEY: Gkay. So back to ny
guestion. You agree that it has changed over
time?

MR. DANI LOVICS: (Dbjection.

MR H BEY: Yes, you agree that it
has changed over tine?

MR SMTH | agree that sone
conponents of it have changed for sone period
of that tine.

MR H BEY: GCkay. And you agree
that after she put the limter in, the noise
fromthe sound system decreased?

MR SMTH  Absolutely not. The
limter had no effect whatsoever.

In her previous testinony, M.
Beyene had said that the limter would [imt
the sound systemitself, but that DJs had the

ability to override that on their |aptops.
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establ i shnent and doi ng one of these sound
checks that we have with her, that was
denonstrated for us that it was sonething
where the nusic was at the maxi mum vol une at
t he speaker system and then the | aptop that
was going into that systemwas used to just
drive it right up past that anount.

MR. HI BEY: Okay.

MR SMTH So --

MR, HIBEY: So the |limter has
done not hi ng?

MR SMTH  Nothing that | have
been able to determne. | think it has been
t he di sconnection of the speakers that has
been nore effective.

MR, HIBEY: Al right. So the
di sconnection of the speakers has been

effective?

a nom nal inprovenent, yes.
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conpl aints about noise in the last -- well,
you stopped nmaki ng conpl ai nts about the noise
because you didn't think that system was
wor ki ng?

MR SMTH  For the nbst part,
yes. The protest process seened like it would
be a far nore effective route to try and
address sone of the issues. W knew the
i cense had renewed and was going to cone to
this type of discussion. W had hoped,
certainly everyone had hoped, to be able to
reach an agreenent | ong before the nediation
process, but certainly before this.

And | felt that if we could get to
a point where they, the establishnent, would
close at 2:00 and -- or 1:00 and 2: 00 instead
of 2:00 and 3:00, that if they got out at
2: 00, that neans that nost of their patrons
wi || have dissipated by 2:30, 2:45, 3:00. And
if I could have quiet and sleep at 3:00 on a
Friday or Saturday night, | would consider

that to be enough progress that | would have
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But unfortunately, we weren't able

resol ution before this point.

MR. HI BEY: Okay.

have you?

MR SMTH On, |
actually pulling up the dates
recent one was April 20th.

MR. HI BEY: Okay.

to that?

MR SMTH  Prior
email in February.

MR, HI BEY: Prior

MR SMTH  Prior
iIs along, long Iist.

MR. HI BEY: Okay.

one prior to February?

ri ght around Thanksgi vi ng.

You haven't

made any conplaints to ABRA about this

have. I''m

The nost

And what prior

to that, by

to that?

to that, there

So when was the

That woul d have been

So November of 20137

Sonmewhere in that

(202) 234-4433
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bal | park, possibly early Decenber.

MR. HI BEY: And then prior to
t hat ?

MR SMTH:. Prior to that would
have probably been the sunmer before. Let
nme - -

MR. HI BEY: The summer of 2013 or
t he summer of 20127

MR SMTH. '13.

MR. H BEY: kay. And before
t hat ?

MR. SMTH: And a nunber of them
in 2012. And going all the way back in 2011.

MR. H BEY: So a nunber in 2012
and a nunber in 2011, correct?

MR. SM TH: Yes.

MR. H BEY: Al right. Mre in
2011 and 2012 than in 2013 and 20147

MR SMTH. Certainly so.

MR. HI BEY: So you tal ked about
sort of two different things in your

testi nony, maybe they're not different, but
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there seened to be two general areas.

One is noise and then the other is
this tenpl ate.

MR SMTH  Yes.

MR H BEY: Gkay. And |I'm not
trying to characterize your testinony or
anyt hi ng, but, you know, | sawit as sort of
two areas there.

And then thing that strikes ne is
that your tenplate doesn't address sound at
all. Can --

MR SMTH W do actually.

MR H BEY: -- you |look at your
Exhibit 1 and show ne where your proposed
settl enent agreenent addresses sound?

MR SMTH  Section 5, it reads
“Noi se: Applicant shall conmply with Title 25
8§ 225 of the DC Code maki ng architectural
I nprovenents to the property and take al
necessary actions to ensure that nusic, noise
and vi brations fromthe establishnment are not

audi bl e w thin any adjacent properties.
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Applicant wll also take al
necessary and i nmmedi ate steps to ensure that
musi ¢, noi se and vibrations are not disruptive
to the adjacent residential property
occupant's reasonabl e use of the outdoor areas
of their property.

Shoul d any sound, noise or nusic
be heard in any residential prem ses,
applicant wll take inmmedi ate action.

Applicant will take reasonable steps to reduce
noi se emanating fromthe establishnment from
the opening of its entry and exit doors."

MR, HI BEY: Ckay. That is in the
current voluntary agreenent she signed, right?

MR SM TH: Yes.

MR. H BEY: Okay.

MR SMTH  And we use that as --

MR, HI BEY: So turning to --

MR SMTH -- the | anguage for
that tenpl ate.

MR H BEY: -- Exhibit 2, which

shows the changes.
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MR SMTH  Yes.

MR H BEY: No. 5 shows no change,
correct?

MR SMTH  That's correct.

MR, HI BEY: GCkay. So nothing in
your new settl enent agreenent addresses any of
t he noi se issues.

MR SMTH  That's correct.

MR, HI BEY: O changes it in any
way, right?

MR SMTH  That's correct. W
feel that this existing | anguage shoul d be
sufficient to resolve the noise issues.

MR, H BEY: Ckay. Thisis --

MR SMTH  There is, however, a
change in the notice to cure period, which has
been the consistent problemwth that for the
nei ghbors as far as reporting ABRA viol ations.

MR H BEY: Wich she did agree
to, right?

MR SMTH R ght now there is --

yes. R ght nowthere is a 30 day notice to
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cure. This proposal brings it down to 14 days
and requires noise issues to be resol ved
I mredi ately.

MR H BEY: Ckay. Your tenplate
Is what you want her to sign, correct?

MR SMTH  This proposed SA, yes.

MR, HI BEY: Ckay. But it doesn't
-- it's not tailored in any way to deal wth
the noi se issues that you have experienced
from her sound system correct?

MR SMTH It is to the extent
that we have been told it would be approved by
t he ABRA Board. There are certainly many
other things that we would like to use in --
or to add in. However, we felt that the
| anguage that was in the existing VA for Mod
Lounge was the | anguage that we would like to
adopt for the tenplate for all of the other
est abl i shnent s.

Wth an operator that is
responsi bl e and able to address those issues

I medi ately, this certainly sets a very
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reasonabl e set of guidelines and boundari es.

MR H BEY: Gkay. And you started
using this tenplate after your noratorium was
rejected, right?

MR SMTH | had nothing to do
with the noratorium proposal and did not
support the noratorium proposal.

MR H BEY: Ckay. But the
nmoratoriumwas the first attenpt in the
nei ghbor hood to sort of get things under
control, right?

MR SMTH | wouldn't say it was
the first. | would say that it was the
| argest and | oudest, but --

MR HIBEY: It was an attenpt?

MR SMTH | would say it was.
More so for the U Street conponent of ANC 2F
rather than the rest of the ANC

MR, HI BEY: Ckay. And then when
that was rejected, the new Settl| enent
Agreenment Tenpl ate was what was fornul ated to

sort of address simlar types of concerns?
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MR SMTH We were working on

those concurrently. It wasn't a consecutive
process.

MR, HIBEY: You earlier testified
that after the noratoriumwas rejected, this
was the approach you turned to.

MR SMTH  This was the approach
that the ANC chose to pursue and that's one of
the reasons why ANC-2F di d not support the
nmor at ori um

MR. HI BEY: And now this route
that you are taking, you have |listed a nunber
of establishnments that have sort of agreed to
this type of a tenplate. |Is that right, in
Exhi bit 3?

MR SMTH  Yes, this is a nunber
of them yes.

MR, HIBEY: Al right. A&D agreed
to this tenplate, right?

MR SMTH A& was one of the
settlenent agreenents that the tenplate was

built out of.
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MR HI BEY: Ckay.

MR SMTH A& had a conpletely
separ at e i ndependent negotiation wth the
surroundi ng conmmuni ty regardi ng concerns that
they had nostly because they wanted to build
a settlenent agreenent that would prevent the
probl ens that we experience with Mod/Vita
Lounge.

MR, HI BEY: A&D has hours of 1:00
and 2:00 a.m, correct?

MR SMTH  Yes, sir, that's
correct.

MR H BEY: And they had those
hours for years prior to agreeing to it in a
settl enent agreenent, correct?

MR SMTH No, A& was a
conpl etely new establishnment. The property
opened about a year and a half ago, a year,
year and a half ago, but the space that it was
occupying was used nore as an art gallery
beforehand. It was not a bar. It did not

have a liquor license. This is a conpletely
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new t enant .

MR, HI BEY: GCkay. Al right. So
conpl etely new tenant and they never -- they
al ways had hours of 1:00 and 2: 007

MR SM TH  Yes.

MR, HI BEY: Ckay. And the sane is
true for Lost and Found, right? They have --
they are new and al ways had hours of 1:30 and
2:30, correct?

MR SMTH That's correct. They
have nore generous hours than the standard
1: 00 to 2:00, because they have al so agreed to
a nore strict noise provision in their
settlenent agreenent. They agree that it
constitutes a violation if there is any noise
audible in the alleyway fromtheir property.
So if they were wlling to agree to that nuch
stricter standard, an extra half hour was
sonet hing that we were nore than happy to
provi de.

MR, HI BEY: Okay. Your Exhibit 3

lists a total of four |license holder, CT

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 145

| i cense hol ders, correct?

MR. SM TH:
appears to be correct.

MR, HI BEY:

Let ne count. |t

Ckay. Bar 7 is open

until 2:00 and 3: 00, correct?

MR SM TH:

MR, HI BEY:

It i1Is.

And Lost and Found

opened with hours of 1:30 and 2: 30, right?

MR SM TH:
opened.

MR HI BEY:
hours of 1:30 and 2: 30,

MR SM TH:
expected, yes.

MR HI BEY:
hours of 1:00 and 2: 00,

MR SM TH:

MR, HI BEY:

They have not yet

They will open with
right?

That's what is

And A&D has al ways had
right?
That's correct.

Al'l right. Thank you.

CHAI RPERSON M LLER:  Ckay. Now,

Board questions? M. Silverstein?

MEMBER SI LVERSTEIN:  Thank you

M. Smth, could you describe, sort of paint

(202) 234-4433
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a word picture of the noise during a Friday or
Saturday evening that mght be either a
regul ar Friday or Saturday evening or perhaps
one that is bothersone?

MR SMTH  Sure.

MEMBER SI LVERSTEIN. How it m ght
ebb and flow and how it m ght affect you?

MR SMTH  Sure. On a regular
Friday night and |"musing that termonly to
descri be say the past year with the
establishnent, on a regular Friday night, the
noi se fromthe establishnment is actually
usually fairly quiet until around 11:00 or
12:00. It picks up a little bit around
m dni ght .

But typically with ny wi ndows and
doors closed, | don't hear much of it. If |
do, it's low level base. And then towards the
end of the evening around, right around 3: 00,
it's sonetines 2:55, but usually it is right
around 3:00, 3:05, the patrons start com ng

out. They end up clustering in front of Vita
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Lounge because they do have a val et operation
wth usually one or two val et operators.

And so if there are a nunber of
peopl e who have vehicles parked in valet, they
have to wait for themto be able to go and
retrieve all the vehicles in the queue before
t hem

The remai nder of the custoners
that are there are either wal ki ng back hone
wai ting for cabs or going to their vehicles
that they parked thensel ves, because Metro at
that hour is closed.

On one of the nore bothersone
nights, the nusic will start picking up naybe
alittle earlier, maybe around 10: 30, 11: 30.
It wwll get |loud enough that it is disruptive
by 1:00 a.m, stay that way throughout the
remai nder of the evening and then when the
patrons spill out at 3:00 in the norning,
there is loud fighting, yelling. scream ng.

We have had sone of those patrons

that have spilled out into fights that cone
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around through the back of the alley. There

Is parking in the alley behind the
establ i shnent, so a nunber of patrons w ||
park there.

You will hear police sirens as the
police try and clear the crowds off of 9th
Street. Sonetines it involves nore than one
squad car with the sirens chirping and the
sirens are actually often tinmes even | ouder
than the patrons are, so that part also gets
very disruptive.

And on a bot hersone night, it
takes until after 3:30, usually 3:45 or so
before the crowd starts thinning out and
clearly away.

MEMBER SI LVERSTEIN.  The noi se
frominside Vita Lounge can you hear that
I nsi de your apartnent when your w ndows are
cl osed?

MR SMTH  On a nunber of
occasi ons, yes, and this Board has found that

to be conclusive on previous occasions for
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noi se violations. | have a separate free-
standing single-famly hone that has a masonry
construction with stucco on the exterior. And
as Mm had nentioned in her testinony, | am
about 110, 115 feet away fromthe

est abl i shnment .

And she has been found guilty by
this Board before for having noise that was
audible clearly inside ny home with all of the
wi ndows and doors closed fromthe
establishnent, not fromthe patrons after
cl osi ng.

MEMBER SI LVERSTEIN: | recall the
| i censee has been before us on a nunber of
occasions in the past. And there were people,
| believe, in the adjoining building who were
havi ng serious noise problens. | believe
| nspect or Shakoor went over and part of ny
notes said that he referred -- at one point,
and this is in the past.

MR SMTH  Certainly.

MEMBER SI LVERSTEIN: To the
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situation as the term he used was unlivabl e.

MR SMTH  Yes.

MEMBER SI LVERSTEIN:. Have those
peopl e noved or to your understandi ng has the
situation inproved?

MR SMTH It has driven one
couple fromtheir honme. They sold their
property to get away fromthe establishnent
her e.

MEMBER SI LVERSTEIN:  Who was that?

MR SMTH  George and Betti na.
They lived in Unit 3, | think. Unit 1 on the
front end of the building on the 9th Street
si de.

MEMBER SI LVERSTEIN: Do you
remenber their |ast names?

MR SMTH  You know, | have them
and |'msure that George would know t hem as
wel | .

MEMBER SI LVERSTEIN:  Very good.

MR SM TH  But yes, they put

their condo on the narket and sold at an
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unfavorable price and cited their primary
reason for selling their unit is to get away
fromthis issue. At it's absolutely worst
hay-day, there was actually a Mayoral Speci al
Task Force dealing with Mbod Lounge and the
probl ens that we had wth Mbod Lounge.

W were able to pack the Kennedy
Rec Center with concerned nei ghbors to hear
representatives fromthe Mayor's O fice and
from Cat hy Lanier herself tal king about the
probl ens that we were having wth the
est abl i shnment .

So to say that they had sone
issues in their early years is to down-play it
consi derabl vy.

MEMBER SI LVERSTEIN. So it has
gotten either better or | ess worse, depending
on whet her your cup is enpty or full?

MR SM TH  Yes, dependi ng on who
you ask.

MEMBER SI LVERSTEIN:  Half enpty or

hal f full.
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MR SM TH.  Dependi ng on who you

ask. There has been change. ['mreluctant to
call it inprovenent. One of the things that
has al ways been of great concern to the
comunity has been that for the nost part,

what was taking place in that establishnent
was permtted under the terns and restrictions
on that |icense.

That is one of the reasons why the
comunity pushed so hard to have the protest
group pursue stripping the entertainnent
endor senent, was because they wanted to renove
the capacity for this establishnent to ever
return back to that |evel of problem

| was wlling to concede that it
has i nproved to sone extent since then and so
we did not pursue renoving the entertai nnment
endorsenent fromthe |license, but the hours
are critical, because that does |limt the
anmopunt of tinme that it can be disruptive to
t he nei ghbors, both in its current form and

certainly if it ever reverts back to its

Neal R. Gross and Co., Inc.
(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 153

previous form

MEMBER SI LVERSTEIN: M. Smth,
are the bothersone nights nostly behind us or
have we seen any of those recently?

MR SM TH  Wat concerns ne about
saying that the bothersonme nights are behind
us was on the occasion that | nentioned
earlier, | believe that was April 20th, when |
texted Ms. Beyene and asked for her to nodify
the sound at her establishnent and she
refused. She said no. She said that she felt
that she was consistent with what her VA
required and that she was not willing to nake
any nodi fications.

That tells nme that |'m working
with a businessowner that isn't willing to be
reasonable. That particular evening, if you
wal ked out all the way to O Street, you could
hear the noise fromthat nightclub at O
Street, which is alnost a full block away.

MEMBER SI LVERSTEIN:  That was

informative, but didn't directly answer the
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guestion. Are the bothersone nights, as you
call them nore frequent? Have they gone away
or are they in the past? Do you still see

t hen? Because |I'm noving onto sonething el se
and | need a foundation here.

MR SMTH  Yes, six nonths ago |
woul d have said they were in the past, but
over the |ast couple of weekends, | would say
no, that they are not.

MEMBER SI LVERSTEIN. |s there
anyt hi ng about certain weekends, certain
nights in terns of whether it be a crowd, a
specific pronotion of sonme sort or anything
i ke that, any type of entertainnent that
makes you want to say uh-oh, this is going to
be a bad night?

MR SMTH It's ny understandi ng
that Ms. Beyene is not permtted to use
pronoters. That was part of the outcone of
the --

MEMBER SI LVERSTEIN. Ckay. |

meant a pronotion like ladies night or left-
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handed people's night or sonething |ike that.
MR SMTH No, | don't follow a

| ot of their marketing, but | can usually nake

a decision by around 10:30 or 11:00 as to

whet her or not this night is going to be one

of the cal mer ones or one of the | ouder ones.
MEMBER SI LVERSTEIN: Ckay. No

further questions.

CHAl RPERSON M LLER  Ckay. M.

Short ?

MEMBER SHORT: Yes. M. Smth,
good afternoon. Like yourself, I"'mquite fond
of that neighborhood. | worked in the fire

station at the 900 Bl ock of R Street.
MR SMTH  Ch, very nice.
MEMBER SHORT: For several years
and | have relatives that live in the 900
Bl ock of S.
MR SMTH Very nice. That's a
beauti ful bl ock, yes.
MEMBER SHORT: | renenber back

fromthe 50s and 60s before the riots and
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that's the kind of Washington, D.C. that |I'm

still waiting for it to cone back fully.

And so we understand your plight
as a citizen and living here in town still.
| refuse to |eave. | have had a chance to see
alot of cities all over the world and there
are none |i ke Washington, D.C

MR SMTH | agree.

MEMBER SHORT: And | woul d j ust
like to -- have sonething to say and just
maki ng a statenent before | ask nmy first
guestion to you.

MR SMTH  Sure.

MEMBER SHORT: Basically, it's
that you nentioned that you know you are not
living in the suburbs. And you know that the
city has noise, sirens and all those things.
And it sounds |ike you have been trying to
work wi th your neighbors, the business
persons.

MR SM TH.  Extensively.

MEMBER SHORT: Gkay. So in the
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| ast two years, just the last two, has it got
any better, your relationship with the
busi nessowner ?

MR SMTH | wouldn't really say
that there has been a substantial change in
our relationship. | have always actually been
very fond of Mm and | have al ways thought
that she had a | ot of potential at that
| ocation to have a wldly successful business.

And certainly as soneone who works
wi th and advocates for small businesses
professionally, that's what | do in ny career
I want for all small businesses to be
successful. And | have told her a nunber of
times that | think there are ways to have that
happen for her in this |ocation.

So | wouldn't say that ny
relationship wth her has changed. | was fond
of her and the potential for her business a
long tinme ago and | still am

MEMBER SHORT: No further

questi ons, Madam Chair. Thank you, sir.
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CHAI RPERSON M LLER. QO hers? M.

Jones?

MEMBER JONES: Thank you, Madam
Chair. So | wanted to get back, you nentioned
a text nessage recently on April 20th that you
sent and where the owner, basically, told you
no.

MR SMTH  Yes.

MEMBER JONES: Do you have that
t ext nessage?

MR SMTH | do.

MEMBER JONES: Do you have it
avai | abl e?

MR SMTH Yes, if you wll give
nme j ust one nonent.

MEMBER JONES: (Ckay.

MR SMTH | sent her a nessage,
It was 12:16 a.m on the 20th. "M m, the
music in your club is getting pretty | oud.
Coul d you" -- "can you please ask the DJ to
| ower both the volune and the bass? Thanks,

Martin."
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She replied, "M. Martin, | am at

the back of the building. Also the ABRA, MPD
and DCRA Sound Force are outside checking the
sound. The volune is exactly howit is
supposed to be, sir."

| wal ked outside and said | don't
-- "I"mstandi ng out back and | don't see you.
And regardl ess of what MPD or ABRA Sound
Control G oup says, your voluntary agreenent
sets a stricter standard. The nusic is not to
be heard inside neighboring residences wth
t he wi ndows and doors closed. M/ w ndows and
doors are closed and the noise fromyour club
Is audible inside ny hone. That is not
permtted within your ABRA |icense. Please
correct the problem™

MEMBER JONES: Ckay. So in
listening to that, it paints a slightly
different picture of the no response that |
t hought you were characterizing earlier.
Wul d you hel p ne better understand why you

characterized it as a no?
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MR SMTH Certainly. For her to

say the volune was exactly howit is supposed
to be, sir, when | have infornmed her that it
I's exceeding the standard that is set in the
vol untary agreenent, | interpret that as a no.

MEMBER JONES: kay. So earlier
In your testinony you indicated that you had
set a nmechanismfor her to assess what woul d
be satisfactory to you and that would be to
stand outside in the back of her alley and to
listen. And if she couldn't hear anything,
then that would have net your standard?

MR SMTH  For nyself, yes, but

MEMBER JONES: No, no.

MR SMTH -- was very clear that
It was not --

MEMBER JONES: That's the standard
that you were referring to? That's what you
set --

MR SMTH  Yes.

MEMBER JONES: -- as a standard
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for her for you?

MR SMTH  For nyself, but not --

MEMBER JONES: So that's all we
are tal king about now. That's the standard
that you set for you?

MR SM TH  Yes.

MEMBER JONES: That you gave her
Ckay. And she is responding to you in your
t ext nessage, not to a group, not to anyone
el se in that text nessage, just to you,
correct?

MR SMTH  Yes.

MEMBER JONES: (kay. So she
indicated in the text nessage, it sounded
i ke, that she was at the back of the
building. Is that -- did | take that
correctly fromwhat you read?

MR SMTH  That was ny
interpretation of it, vyes.

MEMBER JONES: Okay. So it
sounded |i ke she put forward the effort to

adhere to what you indicated to her was a
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requi renment of you to go into the back and
check and to hear. And she is indicating to
you in that text nessage that she didn't hear
anything or did | m shear you when you read

t hat ?

MR SMTH | think you --

MEMBER JONES: Can you read that
agai n?

MR SMTH -- mght have
m sheard. Let ne read what she wote again.

MEMBER JONES: Ckay.

MR SMTH "M. Martin, | am at
the back of the building. Also the ABRA, MPD
and DCRA Sound Force are outside checking the
sound. The volune is exactly howit is
supposed to be, sir."

MEMBER JONES: Ckay.

MR SMTH  Wen | spoke with the
ABRA Task Force and they cane to ny hone, they
said that that was --

MEMBER JONES: Are you still

readi ng the text?
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MR SMTH  No.

MEMBER JONES: Ckay. When did you
stop reading the text?

MR SMTH  Wen | spoke with the
ABRA Task Force and they cane to ny hone that
evening, they told ne that that was not true,
that they were not with her when she had sent
nme that nessage, that they had been there
several hours earlier, but that they were not
there at that point in time, which she, in ny
I nterpretation, was saying that she was out
there wwth them at that point.

| wal ked out of ny house and
| ooked and saw no one, so she was sayi ng that
she had net with them and that everything was
fine, but in actuality that wasn't the case.

MEMBER JONES: (kay. So you are
basi cally saying that even though her response
to you indicated she was doing certain things,
you believe that she was |ying?

MR SMTH [|I'mnot going to use

the word lying. | do think that she was
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either msinforned or being m sl eadi ng, yes.

MEMBER JONES: Ckay. |'mhaving a
chall enge with that because I'mtaking a
totally different read on the response to the
text nessage. | don't find it to be totally
yes, |I'mgoing to do whatever you tell ne to
do. But | also don't see it as this abrupt
" mthis uncooperative owner that is not going
to do or not willing to bend on anyt hi ng.

So I'mtrying to get a feel for
your characterization of it. But basically,
It sounds |like you are saying that there is
sone ot her peripheral information in there
such as you conferred wwth a third-party
I ndividual, i.e., the ABRA people and they
said we weren't with her. So therefore, you
are feeling |like she wasn't representing
herself in a truthful fashion in her response
to you and/or desire to address the issue that
you raised. Is that what |I'mpulling from
what you are sayi ng?

VR SM TH: It's not built into
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what has been a |l arger portion of the problem
fromthe very begi nni ng.

MEMBER JONES: Ckay. So it's --

MR SMTH  Wiichis --

MEMBER JONES: -- all enconpassing
of everything, not just this finite you send
her a text and she responds in accordance wth
what she understands to be -- well, she
responds. |'ll put it that way.

MR SMTH Yes. It's that
dealing wth volune issues and noi se has an
incredibly sinple totally free easy way to
handle it. You turn the knob down and you
reduce the vol une.

| have never understood why we
have had ongoi ng probl ens over what shoul d be
such a sinple conponent of operating a
business. If there is a problemand you can
deal with it imediately, why would you not do
that? And certainly for the first two years
that she was in operation, it was rare that we

got any type of response at all.
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We woul d conplain. W would send

ABRA over there and the first thing that we
woul d hear that was any type of response to it
was once it got all the way to the Board.

MEMBER JONES: (kay. Under st ood.
So but in the, | guess, nore near term i.e.,
the nore recent activities, so | understand
you keep goi ng back to the two years ago and
how horri bl e she was back then.

So that clearly indicates to ne
that there has been sone inprovenent, because
she is not as horrible as she was two years
ago. That's what |'mtaking fromwhat it is
you are telling ne, because you constantly go

back to the two years ago of how horrible she

was.
And so | just want to nmake --
MR SMTH  Sure.
MEMBER JONES: -- sure I'm
foll owm ng, because it's -- I'mtrying to stick

to, okay, right now there are sone issues,

there are sone challenges, right? And those
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chal | enges are what you have articulated in
terns of noise, both frompatrons as well as
their establishnent, as you perceive them

And I'mtrying to weed out enotion
fromthe facts.

MR SMTH  Sure.

MEMBER JONES: All right. So |'m
trying to understand right now, in response to
that text nessage, it sounded |ike she was
trying to adhere to what it is you had
defi ned, based on what she is saying anyway,

I f she was lying, then that is a whole
di fferent discussion, right?

But assuming she is telling the
truth, she went out to the back of the
bui | di ng and she believed that the sound was
where it shoul d have been, based on the
requi renments that you kind of laid out.

MR SMTH If that's what she is
saying that she did, and that's what you are
interpreting fromthat, then she was

definitely lying. | was standing there and
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she never cane out of the back of the
bui | di ng.

MEMBER JONES: (kay. So you are
basi cally saying that you believe that she was
lying in her response there?

MR SMTH | hesitate to use that
term but since this is the third or fourth
time then, yes, | wll --

MEMBER JONES: All right.

MR SMTH -- accept that term

MEMBER JONES: Cool. So then from
there you spoke with ABRA I nvestigators that
sanme ni ght?

MR SMTH | did.

MEMBER JONES: Who were those ABRA
| nvestigators?

MR SMTH | don't have their
information with ne, but | do have one of them
who wanted to get copies of the text nessages
that | had just sent. |Investigator Suero.

MEMBER JONES: Suero.

MR SMTH |'mprobably really
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m spronounci ng that |ast nanme and | apol ogi ze.

MEMBER JONES: Ckay.

MR SMTH S-UEROQO

MEMBER JONES: And what tine was
this when you spoke to thenf

MR SM TH  That was approxi mately
an hour later at 1:13 in the norning.

MEMBER JONES: Was the
establishnent still in operation?

MR SMTH  Yes, but after | had
requested that they deal with the vol une and
notified themthat | was contacting ABRA and
havi ng the I nspectors cone out, there was a
reduction, slight reduction in the vol une.

MEMBER JONES: Ch, that's a very
I nportant point. So you had ABRA
| nvestigators cone over to your establishnment
after you got the response fromthe owner
i ndi cating that she thought the nusic was at
the appropriate |evel, but you responded
saying | don't think so, |I'mcalling ABRA?

MR SM TH: Yes.
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MEMBER JONES: Was that the

conplaint that you filed on the 20th?

MR SMTH  Yes, it was.

MEMBER JONES: (Ckay. So when ABRA
I nvestigators cane over, did they find a noise
I ssue?

MR SMTH  They could hear it
very clearly in the alley after | had notified
her that | was contacting ABRA and havi ng them
conme out, she did reduce the volune enough
that wth all of ny wi ndows and doors cl osed,
you couldn't very clearly hear it in nmy house.

MEMBER JONES: So that ABRA --

MR SMTH It was --

MEMBER JONES: -- Investigators
were not able to substantiate your conplaint?

MR SMTH  Not for mne. | don't
know i f there were others that evening.

MEMBER JONES: | nean that night?
On that night at 1:13 or whatever tine you
said they cane by, they were not able to

substanti ate your conpl aint?
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MR SMTH  They were able to

substantiate that there was a significant
anount of noise comng out of the
establishnent. They were not able to
substantiate that it violated the terns of the
vol untary agreenent.

MEMBER JONES: Were they able to
substantiate that it was breaking the Code,
Law t hat you nentioned earlier?

MR SMTH | don't know.

MEMBER JONES: About not being
able to hear --

MR SMTH That's a separate
|l evel fromwhat is in the voluntary agreenent,
so I"'mnot sure. You would have to ask them

MEMBER JONES: So what did they
confirmto you that they were able to
substanti ate?

MR SM TH  That there was a
consi derabl e anobunt of noise fromthe nusic
com ng fromthat nightclub.

MEMBER JONES: Ckay. And what did

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 172

they say they were going to do?

MR SMTH  They said that they
woul d followup with the process.

MEMBER JONES: Did they indicate
that they felt that it was a violation of the
SA or the VA?

MR SMTH No. They said that
they did not feel that it was consistent with

the -- a violation of the voluntary agreenent-

MEMBER JONES: Ckay.

MR SMTH  But that they would
proceed to see if it was a violation in
anot her way.

MEMBER JONES: CGot it. So they
confirmed with you that it wasn't a violation
of the SA as they perceived it?

MR SM TH  Yes.

MEMBER JONES: Ckay.

MR SM TH  Both | anguage and the
SA specifies clearly audible in a hone.

VEMBER JONES: Correct.
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MR SMTH Wth the w ndows and

doors cl osed.

MEMBER JONES: So based on that
conplaint on April 20th, ABRA appeared, they
showed up, they confirnmed that it wasn't a
violation of the SA and they proceeded down
what ever the path was that they indicated to
you that -- based on your understanding, which
was to see if there was sone ot her way that
they could be found in violation of sone ot her
thing? |Is that what I'mtaking fromwhat you
just said?

MR SMTH  That they would
proceed with whatever else it was that they
do. I'mnot particularly famliar wth the
Task Force and I'mnot particularly famliar
wth their process or procedure.

MEMBER JONES: Cot it.

MR SMTH  But that they would
proceed onward wth that. They did say that
next time if | wanted to call in, | probably

shoul dn't warn the bar owner that | was going
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to do that, because once soneone has a heads
up and an hour to be able to fix a problem
before they are about to get hit with a big
fine, they tend to do that.

MEMBER JONES: Ckay. Did you
followup with the owner after you realized
that the noi se had been reduced or after ABRA
had shown up?

MR SM TH. No.

MEMBER JONES: So you don't know
whet her or not she took action to address the
probl em and what action was taken?

MR SMTH. No, | don't.

MEMBER JONES: You do know t hat
the noise was | ess than it was when you
initially sent the text?

MR. SM TH:  Yes.

MEMBER JONES: So is it unfair to
characterize her actions as taking action in
response to your conplaint?

MR SMTH. | would say yes. She

didn't take action in response to ny

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 175

conplaint. She took action in response to ny
notification that ABRA was going to be brought
out and that | would proceed to get a

vi ol ati on agai nst her.

MEMBER JONES: And you know t hat
how?

MR. SM TH: Because between when |
filed the conplaint and got a negative
response and when | notified her that | was
calling ABRA and ABRA cane out, | got a
positive response. They reduced the vol une.
So going purely off of the conplaint, there
was no change. There was no reduction in
vol ume. There was the assessnent from her
that she was where she felt she needed to have
the volune to be.

Wien | notified her that | was
contacting the ABRA Task Force and having them
cone out to have themto an analysis of it,
then the vol unme was reduced.

MEMBER JONES: Was that in a

separate text exchange or was it a sequenti al
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conversation that you were having? You said
hey, there is a problem She responded no, |
don't really think there is a problem And
you said well, | think there is. You are in
violation of the SAand I'mtelling on you.

MR SMTH  Pretty nuch.

MEMBER JONES: Ckay.

MR SMTH  Yes, that was in the
ori gi nal exchange that | read.

MEMBER JONES: Got it. So I'm
trying to gather, at what point was she
respondi ng to an independent threat of
contacting ABRA or contacting the Task Force
or whatever the case nay be? How are you
maki ng that distinction fromjust the general
text nmessage that you sent about there being
a concern about your problem and then
subsequently there being action taken to
reduce that noise?

MR SMTH If | express a concern
to you about sonething that would result in an

action on your part, and | get a response from
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you that says | don't really find any validity

with that concern and so | amnot going to
take this action.

And then 20, 30 mnutes |ater, |
notify you that I am planning on taking action
on ny own that could result in a penalty for
you and then magically right at that nonent,
the action that | was |ooking for from you
takes place. | see a correlation between the
two and | assune a causality.

MEMBER JONES: Cot it.

MR SMTH  But you are right, |
guess, there is no way to prove one way or the
ot her.

MEMBER JONES: No, it's a
reasonabl e assunption. | didn't realize there
was 20 mnutes fromthe tinme that she
responded to the tine that you told her that
you were calling ABRA

MR SMTH  Yes.

MEMBER JONES: So can you read the

timestanps?
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MR SMTH | will take a | ook.

ABRA was there at 1:13. And actually there
isn't tinmestanps. There is one for the

begi nning of the exchange at 12:16, but there
Is no tinmestanp on her response or the other
subsequent responses.

MEMBER JONES: So that's a typical
I Phone app?

MR HI BEY: Just push over to the
side. The tinmestanps are on there. You've
got to sw pe across.

MR SMTH It's not doing
anything for m ne.

MR. HI BEY: Do you have an i Phone?

MR SMTH  Yes.

MR H BEY: | nean, the tinestanps
are on there.

MEMBER JONES: It's up to him
yes. |If he can't -- he has to answer these
guestions, in ny opinion, unless the Chairmn
iIs allowmng that to take pl ace.

CHAl RPERSON M LLER:  They are your
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guesti ons.

MEMBER JONES: Yes, thank you.

CHAl RPERSON M LLER.  That's fi ne.
Go ahead.

MEMBER JONES: So but there was an
initial when, at 12:167

MR SMTH 12:16 and then to
| nspector or Investigator Suero at 1:13.

MEMBER JONES: 1:137?

MR SM TH  Approxi mately an hour
| ater.

MEMBER JONES: (kay. And you
believe there -- your testinony is that there
was a delay of 20 m nutes from her response to
you?

MR SMTH | would say.

MEMBER JONES: And you are telling
her that you are going to contact ABRA?

MR SMTH | would guess it was
I n that ball park, sonewhere between 10 and 20
m nut es, yes, because | went outside after |

recei ved her text nessage again to see if she
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was out there, because | had been out there
when | sent ny original text nessage. |
wanted to go and verify that the noise wasn't
com ng fromone of the neighboring bars, so |
wal ked around al ong the back of the side -- or
the back side of the bar to verify that it
wasn't comng from A& and that it wasn't
coming fromThally, but that it was com ng
fromthis establishnent.

MEMBER JONES: At what tinme did
t he sound reduce?

MR SMTH | would say --

MEMBER JONES: The tinme frane that
ABRA showed up at 1:13?

MR SMTH -- around -- | would
say a few m nutes before 1:00.

MEMBER JONES: A few m nutes
before 1:00? Ckay.

MR SMTH  That is to the best of
my recollection. That is not in any way a
firm nunber.

MEMBER JONES: All right. Has
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there been any other problenmatic nights since
April 20th?

MR SMTH  Yes, there was one
just a couple of weeks ago where the valet for
the organi zation or for her establishnent
parked up the entire side of Nayl or Court
I ncl udi ng bl ocki ng my own parki ng space.

MEMBER JONES: |'m sorry,
specifically to noise emanating fromthe
est abl i shnent ?

MR SMTH  Noise was al so a
substantial problemthat night.

MEMBER JONES: Okay. And was it
any different than the noise on the 20th?

MR SMTH | would say it was
Wor se.

MEMBER JONES: It was worse?

MR SMTH | had had enough that
| decided to | eave ny hone.

MEMBER JONES: All right. On that
ni ght, why didn't you -- you conpl ai ned on

April 20th.
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MR SMTH | did.

MEMBER JONES: You sent her a
text.

MR SMTH | did.

MEMBER JONES: You cal |l ed ABRA.
And it resulted in a positive effect, although
del ayed, which was reduction in noise.

MR SMTH | did.

MEMBER JONES: Ckay. Wy didn't
you foll ow that sanme course of action when you
were nmet with positive results when you
followed it the first tinme on April 20th?

MR. SM TH: Because that was
probably the first tine that | was net wwth a
positive result fromthat course of action.

MEMBER JONES: Geat. Even nore
of a reason. So you net with a positive
result on April 20th. The next tinme you had
an issue, why didn't you follow that sane
course of action and notify the owner or
follow the course of action recomended by

ABRA, which was not warn the owner and just
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call ABRA, so that you could actually

establish and substantiate a violation?

MR. SM TH:  Because this has been
going on for years. And I'mtired and sone
nights | don't feel |ike going through the
process of calling ABRA and waiting an hour
and havi ng everyone cone and cone through ny
home and filing a report that doesn't go
anywher e.

Filing a report that ends up
sitting on sone desk sonewhere for a year and
t hen not hi ng happens. At a certain point, you
get worn down so nuch as a resident through
this process. And | just |ooked at it and |
t hought to nyself, you know what, the absolute
best case scenario, the best outcone that |
can have is a noise violation that nmeans that
"' mtaking anot her day off work and com ng
down here and testifying and goi ng through
this process again or | could just call one of
my friends and ask if | can go over there for

a few hours and play cards or | can just go
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down to the novie theater and watch a novie
and not deal with any of that.

MEMBER JONES: So is it --

MR SMTH And that's what |
chose.

MEMBER JONES: -- fair to say that
on that night the -- you did not notify the
owner that there was a problenf

MR SMTH  No.

MEMBER JONES: Gkay. So on that
ni ght, the owner did not have an opportunity
to cure, based on notification fromyou
anyway ?

MR SMTH No. It has gotten
easier to just flee the problem

MEMBER JONES: You indicated that
there is an issue with crowd noi se.

MR SMTH  Mst nights

MEMBER JONES: Has that gotten
worse or better over the last year?

MR SMTH | would say it has

been consi stent over the |ast year.
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MEMBER JONES: Consi stent over the

| ast year?

MR SM TH  Yes.

MEMBER JONES: And what -- do you
feel like that is a problemthat can be

addr essed?

MR SMTH  Yes.

MEMBER JONES: How?

MR SMTH | think it is twofold.
First is having a last call that is before
your cl osing hour.

MEMBER JONES: Ckay.

MR SMTH  Having a |l ast cal
that is earlier allows people to filter out
nore slowy rather than having the [ights cone
on and nusic stops at 2:58 and everyone gets
shoved to the door.

MEMBER JONES: Right.

MR SMTH | would personally
prefer to see the val et operation cease there,
but that isn't sonething that we are pursuing,

but | think the valet is a significant part of
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t he probl em

MEMBER JONES: Ckay.

MR SMTH  The --

MEMBER JONES: That's a
significant part of the crowd noi se problen?

MR SM TH  Yes.

MEMBER JONES: Got it. Ckay.

MR, SMTH.  You know, but that
being said, | don't want to interfere with her
ability to try and run her business if she
t hi nks that having the val et operation is
inportant, then it is inportant, so | let that
go. | think having a stronger police presence
woul d be nore hel pful.

During sone of the earlier years,
there was a very strong police presence that
was there at night when they cl osed and t hat
| ed people to disperse nore quickly.

MEMBER JONES: Ckay.

MR SMTH  You know, | think nore
inportantly, if they were to adopt the sane

standards that the other establishnents in the
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comunity have, we would have a nuch, nuch
reduced problemw th crowd control and noi se
when they let out at the end of the night.

If on a Friday or a Saturday
night, their last call is at 1:30, that gives
peopl e who want to keep drinking an hour and
a half to go find sonewhere else to keep doing
that. And they will go there quickly, because
they are wasting drinking tinme if they are on
their way to go and get to that establishnent
for that purpose.

For people who want to enjoy their

evening and then call it a night by 2:00, they
are leaving. The level of intoxication at a
| ot of places at 2:00 versus 3:00, that I ast
hour does nake a difference. And, you know,
I think what | and the nei ghbors and the ANC
have tal ked about extensively in the Bl agden
Al'l ey/ Nayl or Court Association is that we want
a vi brant m xed-use nei ghbor.

We want bars and restaurants. W

want evening entertai nnment and ni ghttine
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entertai nnent, but there is a difference
between nighttine and nightlife. N ghtlife is
not sonething that we have ever pursued.
Nightlife is not sonething that anyone in the
nei ghbor hood has ever wanted. N ghtlife is
not sonething which is conpatible with a
Residential District on the back side of your
bui | di ng.

A nighttinme establishnment,
sonewhere that does operate that way |i ke A&D
like Thally, Iike Chercher, |ike The Anmeri can,
i ke Lost and Found, all these other
establishnents, they are able to be very
successful. They still close by 2:00. And
they are a | ot quieter.

Conbi ned, they probably have a
bi gger occupancy than what Mm has with Vita
Lounge, but those patrons are a |ot |ess
di sruptive. | don't knowif it's sonething
about the fact that it is 2:00 versus 3:00,
but sonmehow t he people who | eave at 2: 00 from

the other establishnments tend to do so fairly

Neal R. Gross and Co., Inc.
(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 189

quietly. There are sone who are |oud, but
tend to be fairly quiet.

But the ones at 3:00 in the
nmorni ng and not just fromthis one
establishnent, | certainly -- | was in D.C
t hroughout ny entire 20s, | had ny fair share
of being out at 3:00 in the norning at various
different places. The people who left from
those establishnments, nyself probably
I ncl uded, were very | oud.

There is sonething about that very
end cap hour where you -- that's the hour
where if you are going to have one too nany,
you have that one then. That's the hour where
If you are going to be disruptive, it's from
that. So I think pulling back --

MEMBER JONES: So let ne try to --

MR SMTH -- would resolve that
probl em

MEMBER JONES: So it's not a
matter -- just to make sure I'mclear. In al

of what you said, what |'"mhearing is it's not
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so much a matter of having a last call that is
sone fixed nunber of mnutes prior to your
closing, it's really closing earlier that is
what you are really saying is the solution to
crowd noi se?

MR SMTH  What we have found in
t he nei ghborhood to be effective is the
conbi nation of the two, they are both critical
conponents. The |ast call does two nain
things. One, it allows people to | eave nore
slow y, because after they have finished
drinking, they are unable to get another one.
There is not really any point in waiting.

Anot her one that has been a huge
problemin the past fromthis establishnent,
that | guess it's due to the fact that now she
says that she is doing last call a half hour
before she closes, is public urination. |If
you have been cut off and you are not drinking
any nore, half an hour before you | eave, you
have a half an hour to find a bathroomthat is

I ndoors wth plunbing and not, you know, ny
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front steps.

So that extra half hour there,
that has nmade a big inpact there wwth the
ot her establishnents as well.

MEMBER JONES: Hold on. Just |et
me make sure I'mfollow ng your response. Are
you saying that there is a higher instance of
public urination as a result of the owner now
having last call a half hour prior to closing?

MR SMTH  No, sir.

MEMBER JONES: Ckay.

MR SMTH |I'msaying that | am
assumng it is lower for that reason.

MEMBER JONES: It's |ower?

VR SM TH: It has been | ower

recently.

MEMBER JONES: Ckay.

MR SMTH | wasn't aware that
she was closing a half hour -- or that she had

| ast call a half hour earlier.
MEMBER JONES:. (kay.

MR SMTH  But | would specul ate
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that that woul d be why.

MEMBER JONES: All right. So |
was | ooking at your sheet, Exhibit 3, from
what you provided in Protestant's 3. And |
was just noticing that you have there are
three establishnments -- well, it looks Iike
two establishnents other than -- no, sorry,

t hree establishnents.

Well, two establishnents that have
a last call that is 30 mnutes prior to close,
but they also have earlier closing hours.

MR SMTH  Yes, that's correct.

MEMBER JONES: Okay. So what
woul d you want Vita Lounge to do from an hour
standpoint? Just to nmake sure |'mclear

MR SMTH  Wat we had proposed- -

MEMBER JONES: At closing tine.

MR SMTH -- was -- their
closing tine is currently 2:00 and 3: 00.

MEMBER JONES: And just to nake
sure I'mclear, | don't really want to hear

what you proposed. | just want to know what
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it isthat -- | really don't want to get into
negotiations or what's in the SA or what terns
were rejected. So, please, don't talk to ne

i n that sense.

Just say hey, this is what | would
li ke to see, whether you can speak from your
standpoint or as a representative of sone
| arger group.

MR SMTH | and | believe the
rest of the group that | represent would |ike
to see the hours reduced by one hour.

MEMBER JONES: Ckay.

MR SMTH  So instead of 2:00 and
3:00, 1:00 and 2:00. And last call half an
hour prior to that tine.

MEMBER JONES: Cot it.

MR SMTH  So last call then
woul d be 12:30 and 1: 30.

MEMBER JONES: All right. And you
feel like that would fix the crowd noi se
pr obl enf?

VR SM TH: | think that it is the
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best hope, yes.

MEMBER JONES: (kay. And you
didn't nention parking outside of the fact
that you said that the val et bl ocked your
space one night earlier this year.

MR SM TH  Yes.

MEMBER JONES: | won't say exactly
when. |Is parking a major issue?

MR SMTH  Parking is an issue in
any urban nei ghborhood. | don't know how nuch
of that is attributable specifically to this
est abl i shnment .

MEMBER JONES: Cool. Check.
That's all | needed. Al right. And in terns
of the inside noise, so if Vita Lounge were
able to establish soundproofing in such a
manner that it net your baseline, |I'mtalking
of you, your baseline requirenent that oh,
well, as long as | can't hear it in the alley,
" mcontent.

If Vita Lounge was able to install

soundpr oofi ng that achi eved that objective,
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then | woul d assune, based on your testinony,
that noi se emanating fromthe establishnent,
i.e., lowlevel bass, nusic, etcetera, would
not be a problemfor you?

MR SMTH | would assune that.

MEMBER JONES: Ckay.

MR SMTH  But | would need to
see what type of soundproofing they had
installed. Like |l said, | work wwth a |ot of
restaurants and a |l ot of bars in ny
prof essi onal capacity and there is a w de
variety in the quality and quantity of
soundproofing that different owners woul d
consi der soundpr oof ed.

MEMBER JONES: So let's look at it
fromthe standpoint of a third-party
pr of essi onal sound engi neer is saying that
this is the soundproofing neasures or these
are the soundproofing neasures that you need
to take.

MR SMTH  Yes.

VMEMBER JONES: And those were the
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nmeasures that Vita Lounge took.

MR. SM TH: Yes.

MEMBER JONES: Wth the objective
being to achi eve your desired objective, your
desired goal, which is not to be disturbed in

your hone, really is what it boils down to,

right?

MR, SM TH: Sure.

MEMBER JONES: So if that was
sonet hing the Lounge was willing to do, the
owner was willing to sign up for and do, then

woul d that be acceptable for you, if it
achi eved that objective?

MR. SM TH. Acceptabl e for what
pur pose?

MEMBER JONES: For the purpose of
you not having a conplaint or an issue with
this establishnment being in operation. As
|l ong as you can't hear it inside of your
establi shment and we're talking strictly just
about the noi se.

MR SM TH: Sur e.
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MEMBER JONES: All right. W're

not tal king about the crowds. Not talking
about parking. W're talking about the noise.

MR SMTH  Sure.

MEMBER JONES: So what |'mtrying
to figure out is it seens as if it's not an
engi neering problemthat can't be sol ved.

MR SMTH | agree.

MEMBER JONES: Right? So from
that standpoint, if Vita Lounge was wlling to
take on a sound engi neer and hire them and
contract to inplenent the necessary
soundpr oofi ng neasures to achi eve that
obj ective, would you have a problemwth it
being in operation to the full extent of the
hours that they currently have? | want to
make sure that's clear

MR SMTH If it were properly
soundpr oof ed, the noi se would not be an issue
fromthe inside of the establishnent?

MEMBER JONES: Yes, that's all |I'm

tal king about. That's all | want to know
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about the noi se.

MR SM TH  That being said,
$14, 000 or $15,000 or $16,000 to soundpr oof
agai nst one or two of the walls on the second
floor of the establishnment? That is not going
to conme anywhere near where they need to be,
SO --

MEMBER JONES: That is your
opinion and that's fine. | don't know that
you are or you aren't, so let ne ask, are you
an engi neer?

MR SM TH: "' m not an engi neer,
no.

MEMBER JONES: Are you a sound
expert?

MR SMTH No. |'m--

MEMBER JONES: Ckay.

MR SMTH  -- soneone who worKks
with smal |l businesses on soundproofing issues
fairly extensively.

MEMBER JONES: |'msorry, so you

don't have an expert opinion on it, you just
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have experience based on --

MR SMTH  That's correct.

MEMBER JONES: -- your work?

MR SMTH It's a professional
opi ni on, not an expert opinion.

MEMBER JONES: All right. Gotcha.
So if we had a professional sound engi neer
that said it could be done with these changes
and those changes happen to be $17,000 and it
achi eved that objective, all you care about is
that you don't hear noise in your hone, right?

MR SMTH | would tell himthat
| would believe it when | heard it, but that,
yes, that is pretty nmuch nmy concern.

MEMBER JONES: Understood. So
t hank you. Thank you, Madam Chair.

CHAl RPERSON M LLER:.  Ckay.
O hers? M. Silverstein?

MEMBER SI LVERSTEIN:  Thank you
Have you any indication that there is a
rei nbursabl e detail out there Friday or

Saturday nights? Are you famliar wth what
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an RDO is?

MR SMTH | am | know that
t hey have had one at various points and it
sounds as if that is the Treasury police that
she is contracting wth, at this point, that
t hey woul d be --

MEMBER SI LVERSTEIN.  Now, | don't
under stand what Treasury police are, but --

MR SMTH | believe these would
be off-duty police officers who are police in
their official capacity with Treasury, but in
their off-duty capacity are working with her
security contractors or consultants of sone
ki nd.

And there is a police presence
out si de whether or not that is a reinbursable
detail or whether or not that is just the
al l ocation of resources fromour |ocal police
departnent. | have no specific know edge one
way or the other.

MEMBER SI LVERSTEIN.: Now, often in

t hese cases an RDO, which are off-duty police
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who are brought in and paid in part by

t axpayer subsidy, but in part by the
establishnent, are outside and they provide a
presence to keep quiet -- peace, order and
qui et can be a hel p.

MR SMTH Yes. W have seen
those in the past at this |ocation.

MEMBER SI LVERSTEIN:  You don't
know what the current situation is? W can
clear that up if you don't.

MR SMTH Yes, | don't know if
that is currently what she has as the
arrangenent or not.

MEMBER SI LVERSTEIN:  Were is the
ANC on this? Wy aren't they here?

MR SMTH  The ANC isn't here
because of a technical m sunderstanding. |
had pl anned on attendi ng as representing the
group of five or nore. The ANC was al so aware
that they were a protestant agai nst the
licensee in this case. They failed to attend

one of the hearings that we had earlier, under
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the inpression that ny presence as a nenber of
the group of five and also the ANC s
representative on the Alcohol Policy Commttee
was sufficient.

It was |ater determ ned that that
wasn't sufficient because the commttee
assignnent is a separate assignnent fromthe
el ected ANC official. They sought to be party
to the nediation. M. Beyene declined to
allow themto participate in the nediation.
But we had expressed with them and they are
100 percent on board that whatever the SA is
that we reach, we would have them be the one
who enters into the agreenent, since,
obvi ously, the ANC has nore permanence than a
group of five or nore.

MEMBER SI LVERSTEIN:  Thank you
No further questions.

CHAl RPERSON M LLER:.  Ckay.

O hers? Al right. | have a few.
Li censee's Exhibit No. 22 --

MR SM TH: Yes.
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CHAI RPERSON M LLER:  -- okay.

Your house is the blue house, right?

MR SM TH  Yes.

CHAl RPERSON M LLER. Ckay. And
what is the building next to?

MR SMTH Currently, that's an
enpty shell. [It's just that front facade and
a roof.

CHAI RPERSON M LLER Is it enpty?

MR SMTH  The other walls are
not present.

CHAl RPERSON M LLER. Ckay. And
then this is residential or comrercial ?

MR SMTH It's G 2-A Zoned.
It's a studio for Darryl Carter Design. He
has neeting space back there. 1t could
operate as a residence. It has a kitchen. It
has a bat hroom

CHAl RPERSON M LLER:.  Ckay.

MR SMTH  But he uses it for
commerci al s.

CHAl RPERSON M LLER:  But nobody is
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there in the evening who woul d be di sturbed
by --

MR SMTH  Not usually. His
enpl oyees are usually gone by the tine that
the establishnent opens.

CHAl RPERSON M LLER  Ckay. So
then other nearby residents, are they across
fromthe back of Penthouse N ne?

MR SMTH So on this one, beyond

CHAl RPERSON M LLER  What are we
| ooking at for the record?

MR SMTH Oh, 22

CHAl RPERSON M LLER  22. (Ckay.

MR SM TH  Beyond nyself, you can
see 910 O Street. The back of that
establ i shnent faces the side of ny house. You
can see the other residential properties along
Othat are across O Street on the north side.
There is al so another residential property on
the south side of that alley.

CHAI RPERSON M LLER:  So when you
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are tal king about O Street, I'msorry, but I'm
not as famliar with it.

MR SMTH Ch, I'mterribly
sorry.

CHAI RPERSON M LLER:  Are you
t al ki ng about where those --

MR SMTH So this is --

CHAI RPERSON M LLER:  -- two cars
are, the red and the blue?

MR SM TH  Yes.

CHAl RPERSON M LLER.  Is that O
Street?

MR SMTH  The red Prius and the
green Taurus station wagon that are down
t here.

CHAl RPERSON M LLER. Ckay. So --

MR SMTH.  Those are on O

CHAl RPERSON M LLER  CGkay. So
that's a residence that they are in front of.

MR SMTH Yes. Al of those are
residential.

CHAl RPERSON M LLER:  And then it
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cones back to this alley, are there residences
on this alley?

MR SMTH  Yes. Everything that
IS on the opposite side of the alley fromny
house if R-4 Zoned.

CHAl RPERSON M LLER  Ckay. So
there is --

MR SMTH So the mpjority of
those are either the residences along O
Street, there are sone in independent in the
alley that are carriage houses for the O
Street properties and then there are sone of
the O Street properties that connect all the
way through. There is another central alley
t hat goes through that way.

CHAl RPERSON M LLER  Well, so if
you | ook at Exhibit 22, and on the |eft hand
side across fromyour house is a car.

MR SMTH  Yes, ma'am

CHAl RPERSON M LLER  Ckay. |Is
that a residence that the car is parked next

to?
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MR SMTH: There are two

resi dences there. One of themis currently
bei ng used as a phot ography studi o, but there
IS a residence upstairs.

CHAI RPERSON M LLER Ckay. And
then we can't see any nore buil dings com ng
towards us as we look at this picture.

MR. SM TH. The next buil di ng
forward is the DC Archives buil ding.

CHAI RPERSON M LLER  Ckay.

MR SMTH It's a large historic
stable, but it's used for Governnent purpose.

CHAI RPERSON M LLER.  So that's ny
guestion. Are there residences across from
t he back of Penthouse Ni ne?

MR. SM TH:  No.

CHAl RPERSON M LLER:  No.

MR. SM TH. However, if you | ook

CHAl RPERSON M LLER: Wl |, you
have to be -- okay. W just have to get you

on the m ke when you talKk.
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MR SMTH  Yes.

CHAl RPERSON M LLER:  Ckay.

MR SMTH |If you look in
Phot ograph 26, you can see the gray property
here, that is Vita Lounge.

CHAl RPERSON M LLER.  Ri ght.

MR SMTH  This brick property
that is beside is --

CHAl RPERSON M LLER.  Ri ght.

MR SMTH -- that is the N ne
Condom nium  And then | ooking back at Exhibit
22, the red brick stable that you see with the
two doors and the wood bracing up along the
top cornice, that is proposed to becone a
| arge residential project.

CHAl RPERSON M LLER.  Ckay. $So
where did the person live who noved?

MR SMTH In the Nine
Condom nium which is the adjacent property.

CHAl RPERSON M LLER. I n the nine,
right, which is above the restaurant and next

to the Lounge.
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MR SM TH:. Yes, ma' am

CHAl RPERSON M LLER  CGkay. So
part of ny question is |I'msynpathetic. | am
synpathetic if you are being disturbed by
noi se that late at night. GCkay. | guess part
of my question is though, if it's so bad where
are all the other residents or are you the
only one that is really being disturbed?

MR SMTH Ch, no

CHAI RPERSON M LLER: | can
under stand how you said, you know, you get
tired of waiting for an Inspector to cone and
all that kind of stuff. And that this was
going to be your opportunity to address it in
a different way, well, why isn't anybody el se
her e?

MR SMTH W were instructed not
to provide duplicative testinmony. W were
actually very specifically cautioned agai nst
that and so we felt that George coul d
represent the tenants in the Nine. | could

represent the tenants along the north side and
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O Street.

CHAl RPERSON M LLER:  Ckay.

MR SMTH |If that was incorrect
of us to do, | apol ogize.

CHAl RPERSON M LLER:  No, |I'mkind
of concerned about that instruction then, so
we w Il have to | ook at that, because we don't
want people com ng up and saying the sane
thing over and over again. And you know, that
can be cured by just saying, you know, | agree
wi th what he said.

But on the other hand, we want to
know t hat, how do we know what these ot her
peopl e think, unless they have witten
sonething or | know that --

MR SMTH  Sure.

CHAl RPERSON M LLER  -- there are
peopl e who are part of your group that aren't
here. That | understand.

MR SMTH | was equally
concerned about that, but the instruction was

clear and it said actually twce that we
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shoul d avoid duplicative testinony and then
the Board would not permt duplicative
testi nony.

So when we were preparing the
wtness list, we very deliberately tried to
keep it very thin.

CHAl RPERSON M LLER:  Ckay.

MR SMTH | sincerely apol ogize
If that was an error on our part.

CHAl RPERSON M LLER:  That's not
the first time | have heard this, so | think
we just need to be clear, because there is one
thing, we don't want to spend or have
W t nesses, you know, testify for 15 m nutes
over and over again to the sane thing.

MR SMTH  Sure.

CHAl RPERSON M LLER.  But on the
ot her hand, we want to know that, yeah, they
really care, it's really inpacting them

MR SMTH  Sure.

CHAl RPERSON M LLER  So okay.

MR SMTH Well, | think if you
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you know, would like to see the inpact, there
are certainly -- the residents that we had who
signed onto the original protest petition, the
ones who took tinme off to cone to the
different hearings here, so that they could be
count ed.

CHAl RPERSON M LLER:  Ckay.

MR SMTH  You know, | could
certainly also provide you with notes of the
Bl agden All ey and Nayl or Court Association's
meeti ngs, of ANC 2F s neetings.

CHAl RPERSON M LLER  No, that's
okay. It just was an observation and you
addressed it.

MR SMTH  Ckay.

CHAIl RPERSON M LLER  So that's
okay. This tenplate that you are using, is
that a tenplate that the ANCis using or is
this sonethi ng you have been usi ng?

MR SMTH  Yes.

CHAI RPERSON M LLER | don't know,

you as your party or, you know, with these
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other four or three establishments that we
have heard about, you know, The Anerican and- -

MR SM TH  Yes.

CHAI RPERSON M LLER:  -- Lost
Society. Is it ANC s?

MR SMTH  The ANC i s pursuing
the tenplate through their Al cohol Policy
Commttee, yes. So in ANC-2F, new |licensees
and renewal s conme through the Al cohol Policy
Commttee. The Al cohol Policy Commttee then
makes a recomendation to the ANC. The ANC is
not bound to our recommendation. They can
vote a different way if they choose to.

And that will help the ANC to nake
the decision. That is the process by which
the ANC nakes a decision as to whether or not
they will be protesting a |icense or whether
they will not protest a |license.

CHAl RPERSON M LLER:  So t he ot her
establishnents that you have used it for, are
they all new? A&D?

MR SM TH: All newwth the
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exception of the A& renewal .
CHAl RPERSON M LLER: The A&D is a

renewal , but those were the hours it had

bef ore?

MR. SM TH:  Yes.

CHAI RPERSON M LLER Ckay. So
nobody -- you haven't negotiated a new

settl enent agreenent which brought down the
hours to earlier hours yet?

MR SM TH. Not yet, no.

CHAI RPERSON M LLER.  No. And
woul d you say that these four are the sane
type of nodel establishnent that Vita Lounge
I S7?

MR SMTH. | would say they have
the capacity to be very simlar types of
establi shnments. The nodel that Mod/Vita
Lounge has used has changed so nuch over the
years. Some of it, | guess, changes in
busi ness climte, sone of it probably changes
in response to Board Orders from your Board,

that | really don't have a very solid read
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ot her than what Ms. Beyene presented in her
testinony as to who the target audience is
that she is going after at any given tine.

But | would certainly say that
t hey do have the capacity to be good
conpetitors agai nst an establishnment of her
si ze.

CHAl RPERSON M LLER  CGkay. So
wanted to zero in on what we were led to
bel i eve at the beginning of this hearing and
which | still think is probably the issue, the
bi ggest issue here. And that being the change
I n hours.

MR SMTH  Sure.

CHAl RPERSON M LLER:  Ckay.
Because as M. Hi bey noted when he | ooked at
t he proposed settl enent agreenent and the
changes, and | noted the sane, | think there
are very few changes.

One is a shorter period for an
opportunity to cure, which | heard was not

opposed by the licensee.
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And the only other new section |
see is one dealing wth participation in the
comunity. If you will ook at your --

MR SMTH  Yes.

CHAl RPERSON M LLER  -- [ist.

MR SMTH |'mreview ng that
NOW.

CHAl RPERSON M LLER:  Ckay.

MR SMTH  There is that, the
hours of operation, the floor utilization and
occupancy was unclear. This one nakes it nore
specific. A specific provision against a
dance floor and No. 6, settlenent agreenent
| anguage changes for public space and trash
and vermn control and patrons to bring that
inline wwth other |icensees, also with
security.

Yes, you know, we --

CHAl RPERSON M LLER:.  Ckay.

MR SMTH -- the community
approached with a nunber of things and this is

what is left.
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CHAI RPERSON M LLER: Ckay. So

let's just focus on this hours of operation,
because that seens to be, you know, before we
cl ose out, the biggest issue between the two
of you.

MR SMTH  Sure.

CHAIl RPERSON M LLER.  And what is
the problemw th the hours? GCkay. So | have
heard fromthe applicant that the problemwth
t he hours changes that -- you know, she thinks
It is going to kill her business.

And what | hear fromyou is that
you don't think so, that she is very adaptable
and conpetitive.

Ckay. But you are not necessarily
an expert on that, so | don't want to go down
that road with you necessarily.

MR SMTH  That's fine.

CHAl RPERSON M LLER.  The road
want to go down with you on is, you know, the
why? What's the problenf? | nean, you have

covered this alittle bit wwth other Board
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Menbers. Okay. So what is the problem

between 1 and 2?

| have heard one, it is crowd
control and two, it is you just want the noise
to end earlier.

MR SMTH | would say both of
those are accurate.

CHAl RPERSON M LLER  CGkay. So
let's just say | ook at crowd control.

MR SMTH  Sure.

CHAl RPERSON M LLER. O her t han,
and I'mnot saying we are not going to do it,
but other than earlier hours, were there other
solutions | thought that | heard you put on
the table, such as nore police or sonething?

MR SMTH | think nore police
woul d be hel pful. | think halving the
occupancy woul d be hel pful. But | --

CHAI RPERSON M LLER: ' msorry,
you are going too -- nore police. Let's just
deal wth that.

MR, SM TH: Sur e.
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CHAl RPERSON M LLER: There are two

t here now apparently.

MR SMTH  Sure.

CHAl RPERSON M LLER:  According to
you, they are not -- that's not adequate. So
what aren't they doing that a few nore woul d
do?

MR SMTH |'m honestly not
famliar with what they do and don't do, aside
fromwhat | can hear fromny hone and what |
have observed when | have wandered over that
way at closing tine.

You know, | would assune that a
stronger police presence woul d di scourage
people fromengaging into fights and yelling
and scream ng at one anot her.

CHAl RPERSON M LLER. Ckay. So you
hear that now?

MR SMTH  Yes.

CHAl RPERSON M LLER:  Ckay.

MR SMTH  And | nean, | guess

that's just ny own personal feeling that |
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woul dn't yell and scream and get into a fight
wi th soneone if there was a police officer
standi ng right here.

CHAl RPERSON M LLER  Ckay, yes.

MR SMTH  That serves as a
natural deterrent to ne.

CHAl RPERSON M LLER It may be
different, but does it wake you up or are you
up and it disturbs you?

MR SMTH Oten it wakes ne up.

CHAI RPERSON M LLER  Wakes you up
Ckay. Al right. So okay, you think that
nore police would control the crowd better and
they wouldn't get into fights or be so noisy.
Is that right?

MR SMTH | would specul ate that
nore --

CHAl RPERSON M LLER:  Ckay.

MR SMTH  -- police may help.
woul d hardly say that that is sonething that
I amconfident in as a solution or an outcone.

CHAI RPERSON M LLER:  Ckay.
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MR SMTH  But | would specul ate

that m ght have sone i npact.

CHAl RPERSON M LLER  You al so said
you woul d prefer if they didn't have valet,
because that -- is that noisy in front of --
in the alley or where is it? Wat's the
pr obl enf?

MR SM TH  Speaking purely for
nmysel f and not for the protest group, yes, |
woul d prefer that they not have val et
operations. |If they have two val et operators
and 60 cars in valet or 30 cars or however
many they have, that neans that one of those
two people has to get into each one of those
cars, so that neans that if you are the 15th
person in the line, that you are last. And
they have to get 14 cars and bring them back
before they get to you.

So that neans that you are
standing there at the valet stand waiting for
themto go and get your car and bring it back.

Whereas if you had parked the car yourself,
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when you wal k out of the nightclub, you have
your keys in your hand, hopefully you can
remenber where you put the car, and you can go
directly there. You don't have to wait for
anybody.

CHAl RPERSON M LLER  Ckay. So
then we are probably going to hear well, the
ot her protestants don't |ike that, because
then they are comng into their streets and
maki ng noise in front of their houses.

MR SMTH  Well, the valet
par ki ng attendants park the cars on the
residential streets anyway, so it really
doesn't matter. | nmean, we deal with it one
way or the other. So --

CHAl RPERSON M LLER  And is there
public transportati on nearby?

MR SMTH  There is a Metro that
Is two or three bl ocks away towards the south
and one that is three or four bl ocks away
towards the north and, of course, 9th Street

has nunerous bus |1 nes.
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CHAI RPERSON M LLER  Ckay. And

what woul d you say about if they let our
earlier than the other places, then these
crowds of people will be walking the streets
to other bars. How does that solve the --
that really noves the problem right?

MR SMTH Well, it would nove
the problemaway fromthat portion of 9th
Street. This is the only licensee that has
hours that are this late, so if the other
|icensees are all closing at that point in
time and all of these patrons are closing at--
or all of these patrons are al so | eaving at
that point in tinme, that would have them
headi ng out of the nei ghborhood hopeful |y
headi ng honme for the evening, but heading to
wherever else their evening is taking them

CHAl RPERSON M LLER: | think that
the applicant gave us a |list of establishnents
in the area and the ZI P Code and you all gave
us a list of establishnments also. So ny

guestion is, | don't have that right in front
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of me, but, the places that are |i ke Penthouse
Nine that are in the area, we heard there were
alot in the area.

MR SMTH  There are and there
aren't. | believe that exhibit was actually
fairly msleading. The ZIP Code that we
occupy goes all the way from M chi gan Avenue
at the north end to the National Gallery of
Art on the National Mall at the south end.
It's a very tall but narrow ZI P Code that
enconpasses | arge swat hs of downtown and | arge
swat hs of the U Street comunity.

The Shaw and the Bl agden All ey/
Nayl or Court portion of Shaw --

CHAl RPERSON M LLER:  Ckay.

MR SMTH -- is not represented
wel | by that Iist.

CHAl RPERSON M LLER:  So you think
that the list that you provided is
representative if we were to ook at that |ist
to determne the --

MR SMTH  Yes. These
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establishnments are all imedi ately proximte
within a few bl ocks of this establishnment.

CHAI RPERSON M LLER.  Ckay.

MR SMTH. O on the block with
this establishnment.

CHAI RPERSON M LLER:  Thank you.

MR SMTH. The list that was
provi ded by M. H bey has a nunber of
establi shnments that are 10, 12, 15 bl ocks
away, much like | wouldn't affiliate nyself
with Dupont Crcle and say that | was part of
t he Dupont G rcle nei ghborhood or the
Chi nat own nei ghborhood, | wouldn't say that |
was part of the neighborhood for things that
are up far on the north end of U Street
ei t her.

CHAI RPERSON M LLER  Ckay. So if
we | ook at your list, which is Protestant's
Exhibit 3, | guess?

MR SMTH: Yes, ma'am | believe
so.

CHAl RPERSON M LLER It's not in
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evi dence yet, | don't think. But anyway,
there are sone CTs that are open until 3:00 on
this list. Thereis alot nore CRs and Cs.
So is it your point that there aren't many
conpar abl e establishnents in the nei ghborhood?
MR SMTH Yes. | would actually
point to the fact that there is one CT on here
that has the hours that Vita Lounge currently

has and that would be Bar 7 at 1015 7th

Street.

CHAI RPERSON M LLER:  kay.

MR SMTH  They are open until
2:00 aam and 3:00 pom -- or 3 -- 2:00 am

and 3:00 a.m

CHAI RPERSON M LLER: R ght.

MR SMTH Al of the other CT
Li censes on here, A& is 1:00 and 2: 00, Lost
and Found 1:30 and 2:30. Dacha Beer Garden
10: 30 and m dni ght.

MR H BEY: Objection.

CHAl RPERSON M LLER.  What's your

obj ection?

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 227
MR, H BEY: Wat's Dacha Beer

Gar den?

CHAl RPERSON M LLER.  He is
readi ng --

MR SMTH It's an establishnent
on the 1600 -- or at 1600 7th Street. It's a
nost |y outdoor venue.

MR HBEY: Andit's a CT?

MR SMTH | believe it is a CIT.

CHAl RPERSON M LLER.  Ckay. Now,
well, it's listed on your chart as a DIT.

MR, HI BEY: DIT.

MR SMTH | believe that's a
typo, but I'll doubl e check.

CHAl RPERSON M LLER.  So A&D and
Lost and Found and you just -- we tal ked about
those. Those are either new ones or their
hours didn't change.

MR SMTH  Yes, that's correct.

CHAl RPERSON M LLER  So is there--
you probably don't live near Bar 7, so that's

probably not an issue to you. |s that
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correct?

MR SMTH | don't. | would say
it's four blocks away.

CHAl RPERSON M LLER. CGkay. So am
| correct that it's not necessarily the hour,
If the conditions didn't exist during that
hour? |If there were police and it was qui et
between 2: 00 and 3:00? It's a big if. But
then it wouldn't be a problemthe 2: 00 and
3:00. And that it is a problem because it's
noi sy right now.

MR SMTH Yes. | think that the
chal l enge for this neighborhood is that we
have been made prom ses over and over and over
and over. They have never really panned out.
Saying that they would put nore police outside
or that they would try and change sonet hi ng
where they had 10 people working at val et at
the end of the night or however they wanted to
do it, that doesn't guarantee any type of
resolution to the problem

The hour does guarantee that for
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that |l ast hour of the night, there is peace
and qui et, because there is no reason for
anyone to be here --

CHAl RPERSON M LLER:  Yes, okay.

MR SMTH -- during that tine.
So the reason why that is, for ne, sonething
that | amso confident inis that it is
infallible. There is no human error init.

If you are abiding by the hours of operation
that you are allowed to operate and it is that
reduced hour, then that final hour of the
eveni ng, you don't need to have police. You
don't need to have ot her nethods.

There isn't any other part of the
systemthat can break down and lead to their
still being a problem

CHAl RPERSON M LLER:  All right.
Let nme ask you this question. Just because
you said you are working on -- you work on
Main Street and hel pi ng busi nesses nake it and
| think you made the comment that Penthouse

Ni ne has had to change so far in order to
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coexi st in the comunity.

MR SMTH  Sure.

CHAl RPERSON M LLER.  And | woul d
say | do recall that they have said that they
didn't think they could nmake it w thout
pronoters and it sounds |like actually you are
making it so far, which is good. So | just
want to ask you this question. Just how do
you think if they -- we have heard that they
said they wouldn't be able to nake it in their
current nodel, because they would |lose their
custoners to conparabl e establishnents that
can stay open until 3:00.

So what's your response to that,
how t hey would nmake it? Not that you are --

MR SMTH | would say that fear
of change is natural and nornmal as a human
response, but that I am 100 percent confident,
and this is ny professional opinion as soneone
who works with small businesses for a |iving,
that they would be very successful with that

change if they were willing to make ot her
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nodi fications to the way that they operate
t heir busi ness.

| think one of the reasons why
sone of the other establishnments on our bl ock
and on ot her adjacent blocks that have that
reduced hour or sone of themreduced by
several hours, why they are successful is
because they operate as an establishnent that
I's designed towards an earlier crowd.

You know, | know at A&D and a
nunber of the others, they start having a very
si zeable crowd starting at happy hour. A
nunber of bars throughout the city have a very
si zeable crowd starting at happy hour and that
continues into their evening.

And they are able to be very
profitable. M Beyene's testinony was that
she usually has 30 or 40 people, you know,
during the happy hour tine frane.

CHAl RPERSON M LLER:  Ckay.

MR SMTH That's not targeting

an audi ence that can be incredibly lucrative.
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There are certainly plenty of bars that nake
a |l ot of nobney on that.

| think that if she were to do
sonme mnor reorientation of the type of crowd
she was | ooking for and nore specifically, the
time of day she wanted themto be there, | am
100 percent confident she could be incredibly
successful .

And your exanple regarding the
pronoters is a perfect exanple there. |
recall her saying that w thout pronoters there
was no way that her business could survive and
that was several years ago.

CHAl RPERSON M LLER  Ckay. Thank
you. M. Jones, you have sone nore?

MEMBER JONES: Yes.

CHAl RPERSON M LLER:.  Ckay.

MEMBER JONES: | just had a
followup on the statenents here. So in termns
of, | guess, the business nodel suggestions or
feedback that you had, the -- you do not have

to live with the consequences associated with
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the changes in the sense of from a business
st andpoi nt.

MR, SMTH.  From a busi ness
standpoint, no. From a personal standpoint,
yes.

MEMBER JONES: (Ckay. Exactly. So
you are obviously going to be naturally skewed
and bias towards those things that are going
to be nost beneficial to you when you are
saying that you believe those changes nade to
the business will have no negative inpact on
t he busi ness.

MR SMTH  Actually, no. | think
It would have a positive inpact on the
business as well. And | say that as ny
prof essional opinion. | think that for --
maybe it cannot be good for her bottomline to
constantly be com ng back here to the ABRA
Board and havi ng hearings and paying fines.

It cannot be good for her bottom
line to have to deal with |ate night noise

conplaints. | think naking a shift towards
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and earlier oriented establishnment would be
substantially of greater benefit to the
busi ness than it would to ne.

MEMBER JONES: You are basing that
of f of what exactly? |I'mjust trying to
under st and.

MR SMTH |'mbasing that off of
my years of experience in Main Street and
comuni ty devel opnent corporations worKking
wi th hundreds of small businesses, the fact
that | have al so worked as a consultant wth
a nunber of snmall businesses and ny basic
education in economcs fromny bachel ors and
my nmasters degree.

MEMBER JONES: (Ckay. So she could
operate as what you just described with the
ext ended hours and be just as profitable with
the extended hours if she didn't operate in
t hose extended hours? So she can neke the
change to that business nodel that you just
descri bed wi thout having to have her hours

reduced?
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MR SM TH  She coul d.

MEMBER JONES: She woul d be nore
profitable, as you indicated, she could becone
a better business, as you indicated, wthout
havi ng to change her operating hours. She
could just operate at hours |l ess than what she
iIs legally allowed to do and be norphed into
this great thing that you believe is in play
for her?

MR SMTH Yes. And | suggested
that to her several nonths ago.

MEMBER JONES: Ckay.

MR SMTH  That she try that
before we got to this point. | suggested that
she experinent with closing earlier to see if
there was actually the outcone that she
predi cted there woul d be.

MEMBER JONES: The out cone she
predi cted she would be is what?

MR. SM TH.  That her busi ness
woul d fail wi thout this additional hour. |

suggested that since she certainly has the
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capacity, but there is no requirenent that she
be open until 3:00 in the norning, that she
experiment with closing at earlier hours
during the nmulti-week protest period between
the medi ation hearing and getting to this
point, so that she could try it first hand
where there wasn't any type of restriction,
where if it turned out to be unsuccessful, she
coul d address that here.

And | believe she had not chosen
to proceed with that.

MEMBER JONES: Okay. So | think
iIt's interesting, but, obviously, you don't
have any negative ram fications. You suffer
no negative effect if her business fails.

MR SMTH | suffer the negative
effect that we |lose a small business from our
community, which is sonething --

MEMBER JONES: One that you --

MR SMTH -- that | take
personal | y.

MEMBER JONES: -- don't want right
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now, as it currently is operating, correct?

MR SMTH One that | don't think
I's operating properly, but one that has an
owner that | really think has the potential to
be a val uable contributor to the conmmunity.

MEMBER JONES: Ckay. And how are
you here today? You are representing the
group of five?

MR SMTH A group of five or
nore, yes, sSir.

MEMBER JONES: Five or nore.

Ckay. Cool. Thank you. Thank you, Madam
Chair.

CHAl RPERSON M LLER  Ckay. Any
ot her Board questions? Are there questions
based on the Board questions?

MR. HI BEY: | have one or two.

CHAl RPERSON M LLER:  Ckay.

RECRCSS- EXAM NATI ON

MR, H BEY: None of your

conplaints to ABRAin the |last two years have

been about -- well, all of your conplaints in
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the last two years have been about sound from
I nside, correct?

MR SMTH | can specul ate that
t hat sounds accurat e.

MR, HI BEY: | nean, you have never
made conpl ai nts about -- to ABRA about the
patrons that are outside exiting in the | ast
two years.

MR SMTH No, it was ny
under standi ng from | nvesti gator Shakoor that
that was MPD s jurisdiction and that | should
direct all of those conplaints towards the
pol i ce departnent.

MR, HI BEY: And you have never
done that ?

MR SMTH | have called the
police departnent before, yes.

MR HI BEY: About the patrons
out si de?

MR SMTH  Yes.

MR, HI BEY: \What about this hour,

this hour reduction that is in your tenplate
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Is very inportant to you, right?

MR SMTH | think it resolves an
Issue that is inportant to the entire
nei ghbor hood, yes.

MR H BEY: Gkay. But it's an
I ssue that is not specific to this business,
correct?

MR SMTH It is specific in many
ways to this business. This business is --

MR. HI BEY: The hour reduction --

MR SMTH  Yes.

MR, HIBEY: -- is sonething you
want nei ghbor hood-w de, right?

MR SMTH | think it would be a
general |y good i dea nei ghbor hood-w de.
think particularly it is sonething that is an
effective tool against operators that have
shown problens in the past, which this
operator certainly does.

MR H BEY: You want it
nei ghbor hood-w de, right?

MR SMTH | don't feel strongly
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about it one way or the other, but there are
people in the community who do.

MR H BEY: So you didn't say that
the real concern in this issue is the hours
precedent? You never said that?

MR SMTH I n what context?

MR H BEY: |In any context. You
never said that?

MR SMTH | can't say what words
| may or may not have spoken together in any
context wthout anything to franme that and |
can't answer that question.

MR H BEY: Ckay. So you can't
say for sure one way or the other?

MR SMTH | don't recall
everything that | have ever said to anyone in
my entire life, no, sir, | don't.

MR H BEY: So you can't say that
you didn't say that?

MR SMTH W are going in a
circle here. |If you can't give ne context, |

can't say whether or not it would even be
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likely that | would have said or not said
sonet hi ng.

Just as sonething that is a
general statenent that may at sone point cone
out of ny nouth over the |ast 30 sone odd
years, | can't say one way or the other.

MR H BEY: ay. So your real
concern here isn't the hours precedent?

MR SMTH |'mnot sure where you
are going with this.

MR H BEY. | asked you a
guestion. |s your real concern here the
precedent of a reduction of one hour?

MR SM TH  The precedent in what
cont ext ?

MR H BEY: And that's what you
want. The nei ghborhood, to have a one hour
reduction here to establish the precedent in
t he nei ghborhood that businesses will be open
until 1:00 and 2: 00 a.m, that's what your
real concernis, isn't it?

MR SM TH  The precedent is
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al ready established. There is nunerous other
establ i shnents with that restriction.

MR H BEY: GCkay. So your concern
Is that precedent, that you have already
est abl i shed?

MR SMTH No. M concern is
resolving the problens with this particular
l'i censee.

MR HBEY: And that's --

MR SMTH | amhere only --

MR H BEY: -- why you propose a
settl enent agreenent --

MR SMTH -- addressing --

MR. H BEY: -- that addresses no
issues with this particular licensee, right?

MR SMTH It does address issues
with this |icensee.

MR. HI BEY: Not hing changes in the
noi se provi sions.

MR SMTH If nothing changes
wth the proposed settl enent agreenent, then

why are we here? Wiy didn't your client sign
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the settlenment agreenent if it is --

MR. HI BEY: Because it's the
hour s.

MR SMTH. -- sonething that is
not changi ng?

MR. HIBEY: It's the hour changes
and that's the precedent that you want to
establish in your nei ghborhood.

MEMBER SI LVERSTEIN. Madam Chair?

CHAI RPERSON M LLER:  Yes?

MEMBER SI LVERSTEIN: 1s he not
requi red to ask questions rather than debate?

CHAI RPERSON M LLER:  Yes, that's
true.

MR. HI BEY: M questions have yes
Of NO answers.

MEMBER JONES: Wth all due
respect, | think it's also the obligation of
the witness to answer the questions being
asked.

MR SMTH. | -- if | could

under st and the questions, | woul d.
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CHAI RPERSON M LLER:  kay.

MEMBER JONES: | don't think they
are that hard.

CHAl RPERSON M LLER:  All right.
You have heard the conplaints. Continue.

MR, HI BEY: Yes. | think we are
done.

CHAI RPERSON M LLER:  You are
finished?

MR, HI BEY: Yes.

CHAl RPERSON M LLER:  All right.

MR. DANILOVICS: | have no
guestions and | nove to enter Plaintiff 1
t hrough 5.

CHAl RPERSON M LLER:  The Plaintiff
Exhibits 1 through 5 in the green folder, is
that correct?

MR. DANI LOVICS: Correct.

CHAl RPERSON M LLER  Ckay. Are
t here any objections?

MR. HI BEY: No objections.

CHAI RPERSON M LLER: | woul d j ust
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i ke to ask about the photograph where it is

from Is it fromsone --

MR DANILOVICS: It's from Googl e.

CHAl RPERSON M LLER  Googl e.

MR. DANI LOVICS: The protestant --
whi ch exhi bit?

CHAl RPERSON M LLER:  This is
Exhi bit 4.

MR. DANI LOVICS: The aeri al
phot ograph? Yes, that's from Googl e.

CHAl RPERSON M LLER  It's from
Google. kay. And when was it gotten?

MR. DANI LOVICS: This hearing was
originally scheduled for two nonths ago --

CHAl RPERSON M LLER:  Ckay.

MR DANILOVICS: -- so that's when
that was --

CHAl RPERSON M LLER  Ckay. All
right. No objections. Al right. So
Protestants Exhibits 1 through 5 are admtted.

(Wher eupon, the above-referred to

docunents were received Iinto
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evi dence as Protestant Exhibit No.

1 through 5.)

CHAl RPERSON M LLER  CGkay. So
bel i eve that you can be excused.

MR SMTH Al right.

CHAI RPERSON M LLER:  There are no
further questions for you. Thank you very
much.

MR SMTH And if it's all right
with you, would you mnd if we take a short
break, so that | m ght be able to use the
restroom before we proceed?

CHAl RPERSON M LLER:  Sure. So is
five m nutes enough?

MR SMTH Five mnutes is nore
t han enough.

CHAl RPERSON M LLER  Ckay. Then
we wll recess for five mnutes.

(Wher eupon, the above-entitled
matter went off the record at 5:28 p.m and
resuned at 5:36 p.m)

CHAI RPERSON M LLER:  Ckay. W are
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back on the record. So now, we are ready for
closing and the --

MR, DANILOVICS: | have to testify
still.

CHAl RPERSON M LLER  Oh, vyou
didn't testify. On.

MR DANILOVICS: W wll try and
make it --

CHAI RPERSON M LLER:  We're not
ready for closing. W have one nore wtness.
Ckay. Go ahead. |'ll swear you in.

Wher eupon,

CGEORGE DANI LOVI CS
was called as a witness by Counsel for the
Protestant, and having been first duly sworn,
assunmed the w tness stand and was exam ned and
testified as fol |l ows:

MR, DANILOVICS: | do.

CHAl RPERSON M LLER  CGkay. &o
ahead. Sorry about that.

MR, DANI LOVICS: That's okay.

DI RECT EXAM NATI ON
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MR SMTH. Wuld you identify

yoursel f?

MR DANILOVICS: |'m George
Danilovics, D-A-N-1-L-OV-1-C S

MR SMTH. Are you ready?

CHAI RPERSON M LLER  Yes, yes,
your Wwitness.

MR SMTH. M. Danilovics, where
exactly do you live? Please use Photograph
No. 26 fromthe applicant's exhibit if it's
benefi ci al .

MR. DANI LOVI CS: The address on
that is 1316 Naylor Court, NW W are the
bui l ding directly south of Mdod Lounge.

MR SMTH. So that is the one
with the red brick in this photograph?

MR. DANILOVICS: That is --

MR. SMTH. This building over
her e?

MR. DANILOVICS: -- the red brick
bui | di ng, correct.

MR SMTH. And how | ong have you
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lived at this |ocation?

MR, DANILOVICS: | noved into the
Ni ne, that's the nane of the condom nium in
January of 2010.

MR SMTH  And can you descri be
that building there? 1Is it comrercial space,
then residential spaces? Wich ones front out
onto 9th Street and which ones onto Nayl or
Court ?

MR. DANILOVICS: The first floor
of the building is a comrercial space. It
runs from9th Street on the front to Nayl or
Court on the back, occupied by a restaurant,
Thal ly.

At the back of the building, the
second floor, there is a one bedroom
condom niumunit. The third and fourth fl oor
in the back is ny residence, also a condo
unit. And the front of the building on the
second floor, there is a condo unit. And on
the third floor, there is a fourth condo unit

and a small comrercial architect studio. So
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four residential, two comrercial.

MR SMTH Wiy did you choose to
nove to this | ocation?

MR. DANILOVICS: | had been
renting in the D.C. area for a few years,
saved up sone noney and was |l ooking to stay in
the District. | work over by Union Station,
so | wanted proximty to Metro, wanted
proximty to a grocery store. At the tine, it
was the old Gant. And everything | needed
was wal kabl e near by.

We had all the businesses. W had
m xed-use. We had residential. The 9th
Street Corridor |ooked like it was getting
ready to start being devel oped and it | ooked
i ke a great opportunity to nove in. So saved
for two years, cane up with the noney for the
down paynent and everybody in the building, it
was a brand new buil ding, a rehab buil ding,
cl osed in January of 2010, except the first
fl oor comercial space, which cane about a

year or two |ater.
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MR SM TH: M. Danil ovics, when

you noved, was the Mdod Lounge, which was the
previous nane for Vita Lounge, were they in
operation?

MR DANILOVICS: No. At that tine
I n January 2010 when everybody cl osed to nove
into the building, the space which is now
occupi ed by Vita Lounge was occupi ed by FN Bar
or BE Bar, FN Bar.

MR SMTH  And to your know edge,
Is that the sanme |icense that is now used
under Vita Lounge at that sane | ocation?

MR. DANILOVICS: That's the nane
that's witten at the top of the current
vol untary agreenent.

MR SMTH Ckay. D d you have
probl ens of any kind or to your know edge did
anyone else in The N ne have problens of any
kind with noise comng fromthe establishnent
while it was in operation or from patrons that
had exited the establishnent after it closed

for the evening at that tine?
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MR DANILOVICS: | submtted no

ABRA violation notice in all of 2010. And to
nmy knowl edge, no other tenants within The N ne
subm tted notices.

MR SMTH  So you would say that
the noi se problens even with the 34 speakers
that were supposedly in operation, at that
point in time, was not an issue with the
previ ous tenant, presumably because the vol une
of the nusic that they played on those
speakers was just |lower? Can you specul ate as
to why?

MR DANILOVICS: | can't specul ate
as to why, but | can confirmthat our first
notice to ABRA about noise violations from
1318 were early 2012 or sorry, 2011 after it
transferred ownership.

MR SMTH And is your experience
with Vita Lounge consistent with the
experience that you had when it was goi ng
under the nane Mbod Lounge for its first year

and a half, two years in operation?
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MR. DANI LOVICS: Since the nane

change and after subsequent Board actions, the
est abl i shnent has i nproved.

MR SMTH  Ckay. Have you or
other residents of The Nine filed ABRA
vi ol ati ons agai nst Mbood Lounge and have you
al so filed ABRA violations subsequently
agai nst Vita Lounge?

MR DANILOVICS: Wile it was
operating under Mood Lounge, there were
mul tiple violations submtted and many nmade it
before the Board and resulted in fines being
assessed.

In recent history, the | ast
violation that | submtted was in Decenber of
2013.

MR SMTH kay. And --

MR. DANI LOVICS: For noise, sorry.

MR SMTH Yes. And is there any
reason in particular why you haven't filed a
| ot of additional violations? Since then has

the noi se probl em abated? Have you not been
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present ?

MR. DANI LOVICS: Yes, to both.
|'"mfrequently gone on the weekends, so there
are few weekends where | am actual |y around.
You nentioned that there was an incident where
val ets were parked in Naylor Court. M
entrance is on Naylor Court and |I was not hone
t hat weekend, so | did not observe that.

But there have been instances
where the noise has been audible wthin ny
resi dence, but |'ve been putting nore effort
into this process than into trying to penalize
actions that are currently underway.

MR SMTH Do you serve in any
official role in your building at The N ne
per haps in the managenent of the buil ding?

MR DANILOVICS: Yes. |I'mthe
treasurer for The Nine, so | oversee all the
fi nances.

MR SMTH  Ckay. Do you have any
other responsibilities as far as that role is

concer ned?
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MR DANILOVICS: | amresponsible

for all nove-ins/nove-outs, so as we get new
owners, as owners sell, nmaking sure that they
are set up with their association dues. One
of our units, the owner is renting it out.
It's the unit on the back on the second fl oor,
so the people directly below ne. So handli ng
all the logistics of when a renter noves in
and out and when they can get access to the
buil ding, that's on to ne to handle as well.

MR SMTH  And what is the
current tenant conposition of The N ne?

MR, DANI LOVICS: Four residential
and two commerci al .

MR SMTH  And the tenants that
are in there, are these nostly young peopl e,
people wwth famlies? It's not -- is it set
up as housing that is conducive to famlies or
Is it nore young single people in college?

MR, DANI LOVICS: Qut of the four
residential, two are single and two are

coupl es, but no children.
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MR SMTH  Ckay. Have there been

any changes in the tenants in The N ne?

MR. DANILOVICS: Yes. Fromthe
I nception in January of 2010, there were two
renters below ne. Those renters noved out in
fall of 2012. During the nove-out process,
they were also party to many of the noise
violations that nade it before this Board.

They cited as one of their reasons
was the continued noi se not being conducive to
where they were living. Again, their unit was
on the second floor, so it is directly sharing
a wall with Vita Lounge in the back.

And then recently back in the
spring, John Froehlich and Bettina, | don't
remenber her mai den nanme, but she got marri ed,
so |'massum ng she is taking his | ast nane,
they recently sold their unit. They are on
the second floor as well, but at the front of
the building and they were also frequently
di sturbed by the noise and cited that as why

they were | eaving the building.
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MR SMTH Let ne ask you, why do

you think that establishnments in the
nei ghbor hood closing at 1:00 a.m and 2:00
a.m would nake a difference in the noise
I ssues and the other ongoing problens wth
this particular establishnment?

MR. DANILOVICS: Many in the
nei ghbor hood about a year, year and a half ago
started aggressively wanting to pursue an
overlay to restrict any new | i censees, to not
al l ow any new ABRA |icensees and to strictly
control what can cone into the nei ghborhood
and that's not what | want.

| would |ike nore businesses to
cone in. There is lots of property to still
be devel oped and the property is being
devel oped. There is residential com ng up.
There is commercial. There is restaurants and
there is bars. And that's what | |iked about
the area. That's why | noved here.

But in order for the m xed

devel opnment to work, everybody has to
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cooperate together. And the area turning
into, you used the word, a nightlife district
where the focus is between, you know, m dnight
and 3:00 in the norning is not conducive to

t he nei ghborhood that I"'mliving in the

nei ghborhood I would like to live in.

| liked the m xed-use. | |iked
all the restaurants. | |iked everything
nearby. | currently do like it. Sorry, It

shoul d be past tense. And | plan on staying
here for a long tine.

So | want the bars and
establ i shnents that cone into the nei ghborhood
to be allowed to wthout restrictions on any
type of overlay, but to operate within certain
paraneters that don't allow bad actors to be
nui sances to the nei ghborhood.

And as is evident by A&D, which
cane in prior to the tenplate that your group
wor ked on, but has the sanme hours, has been
successful. They have had no noise

conplaints. They have had no noise
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vi ol ati ons.

As you nentioned when they did
their renewal, nobody protested it. No
nei ghbor hood protest on the renewal and the
applicant didn't protest to get any hours
changed.

Li kewwse with Thally, who is in
our building on the first floor, they agreed
to those sanme hours. And |Iikew se, we have
had two nore. So we have, to go to an earlier
guestion, set a precedent to get hours that
busi nesses can be successful while also
mai nt ai ni ng the peace, order and quiet in the

nei ghbor hood wi t hout having to go to an

overl ay.
MR, SM TH.  Thank you very nuch
that's all | have, at this tine.
CHAl RPERSON M LLER: Ckay. Cross?
MR, HI BEY: | don't have anyt hing.
CHAl RPERSON M LLER Ckay. Board
guestions? | just have a clarification. So
when you say overlay, | think you nean
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nmoratorium right?

MR. DANI LOVICS: Correct.

CHAl RPERSON M LLER:  Ckay.

MR. DANI LOVICS: Correct.

CHAI RPERSON M LLER:  Because
know under zoning there are overlays and that
you woul dn't -- you know, that tal k about
eating and drinking establishnments, but that
you were referring to the noratorium on
al cohol .

MR DANILOVICS: Yes, | would Iike
to stay far away from zoni ng.

CHAl RPERSON M LLER. Ckay. That's
all. Al right. | don't think you have any
guestions on ny one question, right?

MR SMTH:  (No audi bl e answer.)

CHAl RPERSON M LLER:  No. Ckay.
Thank you.

MEMBER SI LVERSTEIN: | would |ike
to bring himback for a second.

CHAl RPERSON M LLER  Ckay. | just

want -- first of all, | think, M. Froehlich,
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if I"'mnot correct, was -- testified before us
at a nunber of --

MR. DANI LOVI CS:  Yes.

MEMBER SI LVERSTEIN. -- he was
here and was a lead in this. [|f assum ng that
this case were to go against you and we were
going to give themtheir renewal, it's a
guestion we often ask, it's arguendo, what
woul d the conditions be beyond this one hour?
Are there any other things that you woul d hope
for that m ght nake things better for you?

MR, DANILOVICS: | would refer the
Board to the settlenent agreenent that was
recently signed with Lost and Found. Lost and
Found actually has | onger hours than we were
offering to -- or we currently are offering --
asking for Vita Lounge. It's 1:30 and 2: 30.

But with respect to the half hour
closing to all ow those patrons to get out and
exit in an orderly fashion, but it's also
worth nothing that Lost and Found within their

settl enent agreenent has a nuch stricter sound
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provi si on.

The current standard that we have
wth Vita Lounge is no noise audible wthin
our residences. And prior testinony, the
standard was if you could hear the nusic over
your television with your w ndows shut.

The settl enent agreenent with Lost
and Found is no noise period audi bl e outside
of the space. So they are required before
they operate to ensure that the soundproofing
and structure and systens do not rel ease sound
out into the nei ghborhood.

So if the hours are a non-starter
with the Board and you are | ooking for sort of
that last line, it's ensuring that they are
held to a standard and that delays in
conpleting the work that is necessary don't
conti nue.

MEMBER SI LVERSTEIN: | woul d urge
you not to read anything into nmy questions.

MR, DANI LOVICS: Ckay.

MEMBER SI LVERSTEIN: [It's sinply
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di scerning anything else. Are you aware that
the Noi se Ordi nance, the Law, which of course
super sedes your voluntary agreenent, also
protects you that noise frominside an

est abl i shnent cannot be -- should not be heard
I n your residence in a residential

nei ghbor hood.

MR, DANI LOVICS: W have heard
conflicting information from unfortunately,
di fferent groups that have different
jurisdiction.

MEMBER SI LVERSTEIN. There are
different |aws.

MR DANILOVICS: Correct. And
adding to the conplexity is the fact that it
Is adjoining a Residential Zone and sone
fol ks, sonme Investigators who have been out
interpreted that because it abuts the
Resi dential Zone, that they have to adhere to
the residential standard.

O hers have said that is not the

case. So we -- | personally have heard
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conflicting information and amstriving to get
t he best outcone that we can.

MEMBER SI LVERSTEIN:  Thank you
No further questions.

CHAl RPERSON M LLER:.  Ckay.
Actually, | was going to ask you to address
this in closing, but I"'mglad M. Silverstein
brought it up, because | want to be clear what
relief you are asking for.

So it sounds |ike the one hour
late and |'m not sure whether it is other
changes that you have identified to the
settl enent agreenent, which would be reflected

in your Exhibits 1 and 2, | think. |Is that

correct?

MR. DANI LOVICS: You are correct.
W will be asking the enforcenent to refl ect
Exhibit 1.

CHAIl RPERSON M LLER: 1, okay. And
so | just was confused for a nonent when you
started tal king about Lost Society. So you

are not saying that you want the sane
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conditions as Lost Society? You are saying
you would ideally want the conditions that you
have presented --

MR. DANI LOVICS: Correct.

CHAI RPERSON M LLER  -- in Exhibit
1. |Is that correct?

MR. DANI LOVICS: Correct.

MEMBER SI LVERSTEIN.  Lost and
Found.

CHAl RPERSON M LLER  Lost and
Found.

MR DANILOVICS: | think it's
actual ly, yes.

CHAl RPERSON M LLER  Lost and
Found, sorry.

MR. DANI LOVICS: Lost Society is
up on U Street.

CHAl RPERSON M LLER.  Ri ght, okay.
Ckay. Sorry about that. AmI| correct though
about - -

MR. DANILOVICS: You are correct.

CHAI RPERSON M LLER:  -- the relief
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you are seeking?

MR. DANILOVICS: You are correct.

CHAl RPERSON M LLER  Ckay. Al
right. Thank you. M. Jones?

MEMBER JONES: | want to back up

CHAl RPERSON M LLER:  Ckay.

MEMBER JONES: You nentioned the
condo sales recently that two people sold
specifically or cited as part of the reason
why they sold was because they coul dn't deal
wi th the noise.

MR. DANI LOVICS: Correct.

MEMBER JONES: \What year was that?

MR. DANILOVICS: They sold earlier
this year about three or four nonths ago.

MEMBER JONES: Ckay. You
I ndicated two couples. The first couple is
what year?

MR DANILOVICS: No. One couple
that was renting noved out back in 2012. And
the couple that owned Unit 1 at the front of

the building sold earlier this year.
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MEMBER JONES: Ckay.

MR DANILOVICS: So that's the
only change in --

MEMBER JONES: That's not what |
heard. So it's probably just nme. M bad,
sorry. |'mconfused based on what | heard
earlier, solet nme try and make sure |I' mcl ear
and |'msure it's just ne.

So there was a -- you indicated
that -- | thought you indicated that there was
a couple or people that cited as a reason why
they sold back in 2010 tinme frame --

MR. DANILOVICS: (No audible
answer . )

MEMBER JONES: No? Ckay.

MR, DANILOVICS: It was -- we have
only had two unit turnovers since the property
becane in operation in January of 2010.

MEMBER JONES: Ckay.

MR DANILOVICS: In 2012, the
couple who was renting the Unit No. 5, which

Is on the second floor in the back, they noved
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out and they cited the noise issues. They
were also party to many of the noise

viol ations during Mod's earlier operating
years.

MEMBER JONES: Okay. This is in
20127

MR. DANI LOVICS: Correct.

MEMBER JONES: All right. And
this is when the establishnent was known as
Mood or Vita Lounge?

MR, DANILOVICS: It was known as
Mbod back t hen.

MEMBER JONES: At that point.
Ckay. So the establishnment was known as Mod
and operating as Mdod, then you had that one
couple that sold or noved out?

MR. DANI LOVICS: They noved out.

MEMBER JONES: Mbved out.

MR. DANI LOVICS: They were
renting --

MEMBER JONES: So they didn't own.

MR. DANILOVICS: -- from soneone
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el se.

MEMBER JONES: They were renting.
Al right.

MR. DANILOVICS: Correct. And
then to finish the question, earlier this
year, a couple who rented another unit at the
front of the building, they noved out and that
was John Froehlich and Bettina. They were
al so party to many of the noise violations.

MEMBER JONES: CGot it. So they
were renters?

MR, DANI LOVICS: They were owners.

MEMBER JONES: They were owners.

MR. DANI LOVICS: They owned their
unit.

MEMBER JONES: (Ckay.

MR. DANI LOVICS: Correct.

MEMBER JONES: They owned their
unit. And how many years did they own the
uni t?

MR. DANI LOVICS: Since January of

2010.
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MEMBER JONES: Since January of

2010 and they sold it when again? |'msorry,
roughly.

MR. DANI LOVICS: About three, no
nore than six nonths ago.

MEMBER JONES: So 2013?

MR. DANILOVICS: Yes. Yes, sir

MEMBER JONES: So we are in June
NOW.

MR. DANILOVICS: Yes, | know It
was this year

MEMBER JONES: It was this year
20147

MR. DANILOVICS: Yes, sir. It was
earlier this year in 2014.

MEMBER JONES: It was earlier this
year in 2014. Got it. Ckay.

MR, DANILOVICS: M apol ogi es on
the year. | --

MEMBER JONES: No, no problem

MR, DANILOVICS: -- amdealing

with fiscal years at work, so |I'm already
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dealing wth '15 and it's --

MEMBER JONES: Yes, we're talking
about doing the sane thing at work nyself, so
no probl em

The 20 -- well, the sale that --
wel |, the nove-out that occurred in 2012 --

MR. DANI LOVI CS:  Yes.

MEMBER JONES: -- were renters?

MR. DANI LOVICS: Correct.

MEMBER JONES: (Okay. And you said
they specifically cited noise being an issue?

MR, DANILOVICS: They had -- yes,
they cited that. They experienced the brunt
of the noise, at the tinme, particularly the
vi brations that were com ng through the second
floor, which was right where their bedroom
was.

MEMBER JONES: Cot it.

MR, DANILOVICS: Their bedroom
abuts the wall.

MEMBER JONES: They share a wall?

MR. DANI LOVICS: Yes, sir.
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MEMBER JONES: So there is a

shared wall between your building --

MR, DANILOVICS: Yes, sir.

MEMBER JONES: -- and the licensed
est abl i shnent ?

MR, DANILOVICS: Yes, sir.

MEMBER JONES: Ckay.

MR. DANILOVICS: First and second
floors.

MEMBER JONES: Got it. And that
was renters that noved out in 2012. So there
was only one sal e?

MR. DANI LOVICS: Correct.

MEMBER JONES: And that was
earlier this year?

MR. DANI LOVICS: Correct.

MEMBER JONES: And they had owned
the building, the unit from 2010 to 2014. Are
you saying they sold it at a | 0ss?

MR, DANILOVICS: | didn't comrent
at all on their sale price.

MEMBER JONES: Got it. So | heard
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testinmony fromyour counterpart that, |
believe he said that, they sold it at a

consi derabl e | oss because they couldn't stand
the noise any nore. Maybe | m sheard that, so
|"mjust going to ask you. Do you know what
they sold it at?

MR DANILOVICS: | don't follow
their sell price. |It's not inportant for how
we cal cul ate dues for the building. Dues are
based on square footage, so what they bought
and sold for, I wouldn't know.

MEMBER JONES: Okay. Do you have
any idea what the property value is for the
est abl i shnent which you own?

MR DANILOVICS: | have --

MEMBER JONES: Do you own a condo?

MR. DANI LOVICS: Yes, | do.

MEMBER JONES: You do.

MR. DANI LOVI CS:  Yes.

MEMBER JONES: Do you have any
clue as to --

MR. DANILOVICS: | know what ny --
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the recently appraised value for ny unit?

MEMBER JONES: Huh?

MR. DANI LOVICS: The recently
apprai sed value for my unit?

MEMBER JONES: Yes. | don't
necessarily need to know what it is. | just
want to know if you have any idea?

MR. DANI LOVICS: Yes, | know what
it is.

MEMBER JONES: Ckay.

MR, DANILOVICS: | refinanced
earlier.

MEMBER JONES: So you are telling
me that a unit recently sold in a building
where you have sone authority, i.e., sone
| eadership capacity and you have no cl ue what
that unit sold for?

MR DANILOVICS: It's not under ny
jurisdiction.

MEMBER JONES: Not a matter of
bei ng under your jurisdiction.

MR, DANI LOVICS: Yes.
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MEMBER JONES: It's general

know edge. So if a house sells on ny bl ock,

I kind of know what it sold for, because it's
an indication of what ny house may be worth or
may not be worth.

MR. DANILOVICS: Their unit is --

MEMBER JONES: The way the narket
Is turning, so |l find it hard to believe --

MR. DANILOVICS: Their unit is --

MEMBER JONES: -- that you have no
cl ue what the unit sold for.

MR. DANILOVICS: Their unit is a
one bedroomunit, which is about half the size
of mne, so it would not be an applicable.
have the only two bedroomunit in the
building. It's the |argest square footage.
The ot her one bedroomis also |arger, so the
renter below ne and the one that recently sold
are the two snall est square footages by at
| east 200 square feet.

MEMBER JONES: Ckay.

MR, DANILOVICS: So --
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MEMBER JONES: So | gotcha. So

you can't testify to the fact that their unit
sold for a depreciated val ue because of its
proximty to the |licensed establishnment. You
cannot testify to that, correct?

MR. DANI LOVICS: Correct.

MEMBER JONES: And you cannot
testify to the fact that it sold at any price,
whet her it was bel ow or above market val ue or
bel ow or above what it was purchased at? You
can't testify to that at all, correct?

MR. DANI LOVICS: Correct.

MEMBER JONES: (Okay. Thank you.
Thank you, Madam Chair.

CHAl RPERSON M LLER:  Ckay.
Anybody el se?

MR, HIBEY: | just wanted to
foll owup --

CHAl RPERSON M LLER  Wait, let ne
finish, then you can have questions on Board
guesti ons.

MR. HI BEY: Okay.
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CHAI RPERSON M LLER: | just have a

few now that we are asking you so nany
substantive questions again. Ckay.

So are you aware that there have
been problens with vibrations since 20127

MR, DANILOVICS: | would have to
| ook to see specifically when the Board did
their last rounds of fines. After that | ast
round of fines, the establishnent inproved.
| can say when it changed nanes from Mood
Lounge to Vita is when things began to
I nprove.

CHAl RPERSON M LLER:.  Ckay.

MR DANILOVICS: So |I'm assum ng
that's around 2012.

CHAl RPERSON M LLER:  Ckay.

MR, DANI LOVICS: Sonewhere in that
year.

CHAI RPERSON M LLER: Are you aware
that the new tenants that have noved in, that
t hey have had any problens with noise from--

MR, DANI LOVICS: Yes, they have.
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CHAI RPERSON M LLER:  kay.

MR, DANI LOVICS: Including the
downstairs, which is why they were all part of
the Smth Goup of five.

CHAI RPERSON M LLER:  The group?
Ckay. And that being the one that shares the
wal | with Penthouse N ne?

MR. DANILOVICS: Correct, the
renters bel ow ne share the second fl oor and
then the fol ks who bought the unit in the
front also share the second fl oor.

CHAl RPERSON M LLER.  And they both
have had issues?

MR. DANI LOVI CS:  Yes.

CHAl RPERSON M LLER. Ckay. And
finally, | just want to clarify, you and the
protestant group, it's nmy understandi ng you
are not against the renewal of the |icense,
but you just want it renewed wth the
conditions that are reflected in the
settl enent agreenent that are new? Mbst

I nportant being the one hour reduction?
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MR DANI LOVICS: Correct. W are

not seeking revocation of the |icense.

CHAI RPERSON M LLER:  Ckay. Thank
you. Al right. | think that's -- oh, no,
M. Hi bey?

MR, HI BEY: Yes, | just wanted to
make sure it's clear.

CROSS- EXAM NATI ON

MR. H BEY: M. Froehlich didn't
nove out of the residence exclusively because
of sound. He noved out for a nunber of
reasons, right?

MR. DANILOVICS: He told ne
because of the sound.

MR. HI BEY: That was the only
reason why he noved out? He told you that?

MR. DANILOVICS: He didn't say
that was the only reason. H's wfe was
probably one of the nore vocal residents in
the building throughout the years. His
fiancee at the tine.

MR. H BEY: \Were did they nove?
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MR, DANILOVICS: | don't know. |

t hi nk Brookl and or LeDroit, but don't quote ne
to that. Don't -- please don't hold ne to
t hat one.

MR, HI BEY: Ckay. So he never
told you that that was the only reason why he
noved?

MR DANILOVICS: He said it was a
reason, but he did not use the words "this is
the only reason I'mselling."

MR, HI BEY: Al right. Thank you.

CHAIl RPERSON M LLER. Ckay. D d
you have any ot her questions based on Board
guesti ons?

MR SMTH No, | don't.

CHAl RPERSON M LLER:  Ckay.

MR DANILOVICS: Geat. Thank
you.

CHAl RPERSON M LLER:  Thank you
very nmuch. GCkay. Gkay. You have offered
into evidence these and | have accepted them

admtted them Ckay. | think that then
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conpl etes your case. W are ready for
cl osi ng?

MR HBEY: | just want two
m nutes on rebuttal ?

CHAl RPERSON M LLER:  Ch, you want
rebuttal ? GCkay. You still have tinme. kay.

MR, H BEY: Can you go back up
there to the front?

MS5. BEYENE: Ckay.
Wher eupon,

ABEBA BEYENE
was recalled as a wtness by Counsel for the
Li censee, and havi ng been previously duly
sworn, resuned the wtness stand, was exam ned
and testified as foll ows:
REBUTTAL

MR H BEY: Can you, please, state
your nane agai n?

M5. BEYENE: Abeba Beyene.

MR HBEY: And | just want to be
brief. | want to go back to there was sone

testinmony fromM. Smth about text nessages

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 282
on April 20th. He was unable to pull up the

time stanps on those texts. | believe he read
themin their entirety, but could you, please,
tell the Board the tinmes of each of the texts?

M5. BEYENE: Ckay. M. Martin
Smth send ne a text nessage 12:16 a.m and |
respond to the text 12:21 a.m by saying "M.
Martin, | amat the back of the buil ding.

Al so the ABRA, MPD, DCRA, which is the Sound
Force, are outside. The volune is exactly how
it I's supposed to be, sir."

MR, HI BEY: Okay. There is no
guestion and you didn't need to read that, but
you reread the sane text that he read, right?

MS. BEYENE: Yes.

MR. HI BEY: Okay. And the
timestanp of his first one was 12:16. Your
reply was 12: 21 a. m

MS. BEYENE: Yes.

MR H BEY: And then he replied
again and what tine was his reply?

MS. BEYENE: 12:23.
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H BEY: 12:23 a.m?

BEYENE: Yes.
H BEY: Two mnutes |ater?

BEYENE: Yes.

2 5 3 B 2

H BEY: GCkay. And you were in
t he back that night behind the business,
right?

M5. BEYENE: Yes. |'malways at--
towards the night, | always go at the back.
| always circle the buildings. M. Mirtinis
aware of that. He sees ne all the tine.

MR H BEY: GCkay. Wat are you
doi ng back there?

M5. BEYENE: | always go back
t here because for sinply nostly for M.
Martin's conpl aint, because there is no sound
ever since the speaker been di sconnected and
as well as the energency door being seal ed.
No sound cones out of the building fromthe
back.

M. Martin lives 110 feet away

fromny establishnment towards the back. In
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fact, there is one commercial building. There
is also it |ooks |ike abandoned building. And
there is enpty | and between ny establishnment
and between M. Martin's establishnent.

Several times -- | have caneras.
| have 16 caneras in the establishnent. |
have no blind spot outside/inside. Several
times in the mddle of the night when the
business is going on, M. Martin wll do this
towards the door, the back door and canera
record him

He can't hear nothing. And |'ve
been to his door where he lives at. |'ve been
to ny establishnent directly fromthe door
Several tinmes, countless of tinmes al nost every
weekend, | do that and | record that.

MR. H BEY: Okay.

MS. BEYENE: Because not hing cones
out of that building fromthe back side.

However, M. George because we
share walls, |I'm never been to his apartnent,

his condo. | cannot tell you what he hear or
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what he cannot hear.

On the -- in addition to that,
Sound Force is provided by, | believe, ABRA,
MPD, and DCRA, they cone and to sound test
fromthe back of the building, from outside.
They don't cone in. They don't tell you when
they com ng. There was never one single
violation from| don't know how many tines
they cane in, a fewtines. | saw them
personally on canera on being outside so many
tinmes.

There was never a violation.
Particularly that night, right before M.
Martin's text cane through, the Sound Force,
| can see themin front of ny building. They
go fromthe front to the back nost of the
time. Sonetines you see them sonetines
security tells ne, sonetinmes | don't see them

| saw themin front of my building
doi ng whatever neter thing they do. There was
no violation. Wen they cone -- when there is

violation, they cane in. It never happened to
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me, but | assune they cane in and tell you you
violated this and that.

However, that particul ar night
right before this text nmessage cane through,
| see the ABRA, MPD, DCRA doi ng a sound test
out front, fromthe front part of the
buil ding. | canme out the back, because
normally -- | nade a m stake once and | opened
the door to go out the back and | got a
violation, that's the pendi ng case.

But | circled the -- | go outside
fromthe front and go all the way in the back
and check because they are checking the front.
' m checking at the back. 99.9 percent of the
time nothing cones out of the back all ey,
nothing. It's the sanme thing, I'mthere. |'m
al ways there. | open seven days a week. |
open and close. There is nobody who open and
close. |'malways there.

And when | get the text nessage, |
replied. Maybe it was in a couple of m nutes,

as soon as | see it. | said M. Martin, the
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Sound Force are outside. |'malso at the back
of the building. Nothing cones out of -- no
sound cones out of the buil ding.

MR HI BEY: Okay. Mm --

M5. BEYENE: So that's how
r esponded.

MR, H BEY: -- thank you. And
just one other issue that | want to cover in
rebuttal. Dd M. Smth ever tell you to try
out earlier closing tines? D d he ever
suggest that to you?

M5. BEYENE: Never. \Wen we did
mediation with -- | forgot the nanme of the
| ady. When we did a nediation, present this
try to close early and see, that's what we are
going to ask the Board to do. | told him
specifically nme closing an hour early is not

going to work for the business.

In fact, | explained to M. Smth
what kind of cliental | have on Friday and
Saturday. | invite M. Smth in front of the

medi ator to cone in as a custoner, you know,
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as ny guest and see -- cone inside and see
what goes on.

MR. HI BEY: Okay.

M5. BEYENE: And he never showed
up.

MR, HI BEY: Ckay. Thank you,

Mm. That's it.

CHAl RPERSON M LLER: Ckay. Cross?

MR. DANILOVICS: No cross.

CHAl RPERSON M LLER:  Board
guestions? | do. Ckay. Just based on what
you just said, it's Friday and Saturday night
that you have a different cliental that the
hours are nost inportant?

M5. BEYENE: Friday | have gay nen
only. | don't knowif that's appropriate word
to say, but it's only boys.

CHAI RPERSON M LLER:  Ckay.

nmean, you --

MS. BEYENE: Boys, gays. |'m
sorry, I'mnot -- | can't say it the right
way .
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CHAI RPERSON M LLER: | just wanted

to just confirmthat you have targeted those
two days as being --

M5. BEYENE: Yes, nost of ny --

CHAl RPERSON M LLER.  -- the npst
I nportant.

M5. BEYENE: -- enployees are, you
know.

CHAl RPERSON M LLER:  Fri days and
Sat urdays, those hours are nost inportant?

MS. BEYENE: Yes.

CHAl RPERSON M LLER. Ckay. And
al so know this was not addressed specifically,
| guess in rebuttal, but | just want to
clarify it because we are going to be, we as
a Board, zeroing in on what is the relief that
you are seeking and so, obviously, you are
seeki ng renewal of your license. W know
t hat .

Ckay. So then it gets down to,
["'ma little bit confused about the

soundpr oofi ng that has been tal ked about. |Is
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that sonething you plan to do or is that
sonet hi ng, you know, others want us to inpose
a condition on?

M5. BEYENE: Wen -- oh, |I'm
sorry.

CHAl RPERSON M LLER:  Go ahead.

No, go ahead.

M5. BEYENE: |In 2012 when there
were several noise issue, | agreed to do
soundproofing. |In addition to putting a
limter, which a limter works when the nusic
Is -- when a DJ trying to pass the [imt of
the sound system which is adjusted with a
limter, the sound system cut off. Nothing
wor ks. The nusic stop. so DJs are not -- DJs
know t hey cannot go nore than the limter.

Besi de putting the limter, beside
di sconnecting from 34 speaker --

CHAl RPERSON M LLER  Ckay. W
know that. You testified to that before.

MS. BEYENE: Yes, ma'am

CHAI RPERSON M LLER: My question
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IS just to the soundproofing. Are you
pl anni ng on doi ng soundpr oof i ng?

M5. BEYENE: | agreed to do it.

CHAl RPERSON M LLER:  You agreed to
do it?

MS. BEYENE: 100 percent.

CHAl RPERSON M LLER:  Ckay.

M5. BEYENE: Starting inmmediately.
| have two conpanies | got estimate from And
they did several wal k-through with nyself and
nei ghbors as well --

CHAl RPERSON M LLER:  Ckay.

M5. BEYENE: -- in which part of
the establishnent shoul d be soundpr oof ed.

CHAl RPERSON M LLER  And - -

M5. BEYENE: | agreed to do it
I mredi ately.

CHAl RPERSON M LLER.  And that is
the second floor walls and ceiling?

M5. BEYENE: The second fl oor.
Yes.

CHAI RPERSON M LLER:  Ckay. Thank
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you. Okay. All right.

MEMBER JONES: Madam Chair?

CHAl RPERSON M LLER.  Oh, yes, M.
Jones?

MEMBER JONES: Thank you, Madam
Chair. Just to confirm just on this rebuttal
testinony --

MS. BEYENE: Yes.

MEMBER JONES: -- that you are
providing us. You were not |ying when you
sent the text nessage to M. Smth?

MS. BEYENE: Yes.

MEMBER JONES: Yes. You weren't
l yi ng?

MS. BEYENE: Absolutely not.

MEMBER JONES: Okay. And this is
a routine thing that you do because you are
concerned -- when | say this, the routine
thing that you do is wal k around your -- the
perineter of your building to check on the
| evel of noise emanating or com ng out of your

establishnent. This is a routine thing that
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you do?

M5. BEYENE: Absol utely.

MEMBER JONES: Ckay.

M5. BEYENE: The nei ghbors are
aware of that. Besides the sound, besides the
noi se only, there -- |'mnot supposed to have
any part by this area, by ny side of the
establishnment. So | nmake sure if anybody park
there, | also notify for those car to be
towed, because | have put a sign there nake
sure nobody park. This is --

MEMBER JONES: Under st ood.

M5. BEYENE: -- you know, you
cannot be --

MEMBER JONES: But | just want to
make sure | --

M5. BEYENE: For several reasons.

MEMBER JONES: -- understand --

MS. BEYENE: Yes.

MEMBER JONES: -- that it is part
of your routine --

M5. BEYENE: Every day.
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MEMBER JONES: -- to wal k around

the establishnent.

MS. BEYENE: Yes.

MEMBER JONES: And so this is on
t he outside of the establishment?

MS. BEYENE: All the tine.

MEMBER JONES: So you are in the
all ey and you can hear whether you can hear or
not hear nusic com ng fromyour establishnent.

MS. BEYENE: 100 percent.

MEMBER JONES: You do this
personal ly, correct?

M5. BEYENE: All the tine.

MEMBER JONES: (Okay. Cool. Now,
let's tal k about the soundproofing really
quickly. So you have two quotes and |I'm
really not trying to get into the veracity of
t he quotes and what exactly they are for.

I"mtrying to understand what
drove you to want to get soundproofing done
NOW.

M5. BEYENE: | --
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MEMBER JONES: You are saying, you

are testifying to the fact that you are
agreeing to do it imrediately.

MS. BEYENE: Yes.

MEMBER JONES: Wiy now? Wy
wasn't this done a year ago? |'mjust trying
to understand what your rationale is.

M5. BEYENE: | nean there are
several reason why it didn't take place a year
ago.

MEMBER JONES: So just give ne the
top two.

M5. BEYENE: Okay. Nunber one,
financi al reason

MEMBER JONES: (kay. So you
didn't have enough noney, so you saved up
noney to address it?

MS. BEYENE: Yes.

MEMBER JONES: Ckay. That's Item
1. What's Item 2?

M5. BEYENE: Because both

conpani es, you have to have -- you have to put
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al nost half of the deposit in advance for them
to start working.

MEMBER JONES: Understood. So
that financial reason is one reason. Wat's
the -- is there another reason?

M5. BEYENE: Anot her reason is not
to go through this process.

MEMBER JONES: (kay. So the other
reason is to try to address the concerns of
the community, so you didn't have to go
through this protest process?

M5. BEYENE: For the comunity,
yes, yes.

MEMBER JONES: Ckay.

MS. BEYENE: Yes.

MEMBER JONES: So in getting the
definition of your requirenment and presenting
it to the contracting conpany --

MS. BEYENE: Yes.

MEMBER JONES: -- what did you
tell themyou were trying to achieve? D d you

tell themyou were trying to elimnate all

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 297
noi se? Wat did you tell then?

M5. BEYENE: Elimnate all noise.

MEMBER JONES: Com ng out of the
est abl i shnent ?

M5. BEYENE: Com ng out of the
est abl i shnent, because, |ike | said before,

t he nei ghbors, sone of the neighbors were
present with the -- to do the wal k-t hrough.

MEMBER JONES: Yes.

M5. BEYENE: And so two elimnate
the sound conpl etely.

Now regarding to the back sound,
because the because the back sound which is
the alley where is M. Martin Smth's house is
110 feet away.

MEMBER JONES: Yes, under st ood.

M5. BEYENE: Mostly for the people
who |ive next door because upstairs share a
wal | --

MEMBER JONES: Under st ood.

M5. BEYENE: -- with residential

wi th condom niumas M. George testify.
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MEMBER JONES: (kay. And not to

cut you off, but I just want to nmake sure. So
that's what you specified in your, |I'Il call

It your, RFP, your request of these

I ndi vidual s that provided you this quote. D d
you place any financial cap on their response?
In other words, did you tell themgive ne the
best solution that | can get for $20,000? D d
you put any cap on --

MS. BEYENE: No.

MEMBER JONES: No. Ckay. So you
said regardl ess of price, find ne the best
solution that is going to mtigate this
pr obl enf?

MS. BEYENE: Yes, the best --

MEMBER JONES: And you defi ned
what the probl em was.

M5. BEYENE: -- solution, yes.

MEMBER JONES: (Ckay. And just to
make sure I'mconfirmng this --

MS. BEYENE: Yes, sir.

MEMBER JONES: -- you are stating
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here today under oath that you are going to
nove forward with the soundproofing that you
presented to us verbally in terns of the two
guotes, either the $14,000 one or the $17, 500,
one of those solutions you are going to nove
forward with. |Is that a fair statenent?

MS. BEYENE: Absolutely, yes.

MEMBER JONES: (Ckay. Thank you.
Thank you, Madam Chair.

CHAl RPERSON M LLER: Ckay. Let ne
just ask you this. Wen do you think you are
going to go forward with this? Wen do you
think you are going to do it?

M5. BEYENE: | mediately.

CHAl RPERSON M LLER I mmedi atel y?
Thi s sunmmer ?

M5. BEYENE: |Immediately. | can
start work -- both conpanies are fromthe
Washi ngton, D.C. area. Especially one of the
conpany done several |ounges or nightclubs in
the city. So | already chose which conpany to

go forward with. | already told themto wait
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for me until | present ny case to the Board.
And as soon as this -- you know, we are
finished, | just put the deposit to them and

they start worKking.

It's not even a matter of it takes
seven days and one of the --

CHAI RPERSON M LLER: | see. Are
you sayi ng you want to nake sure you get
renewed before you do this? | nean, is that
what you --

MS. BEYENE: No.

CHAI RPERSON M LLER:  No?

MS. BEYENE: No.

MR, HI BEY: Yes.

M5. BEYENE: At the beginning,
when | begin --

MR HBEY: Mm, you are not
going to do it if you don't --

CHAl RPERSON M LLER:  All right.

MS. BEYENE: No, no, no.

MR HBEY: | think she is

m sunder st andi ng, conf used.
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MS. BEYENE: Yes, sonetines.

CHAl RPERSON M LLER:  All right.

M5. BEYENE: | get that.

CHAl RPERSON M LLER:  Ckay.

M5. BEYENE: What -- if | don't
get renewal, | don't own the building.

CHAl RPERSON M LLER:  Ckay.

M5. BEYENE: [|'monly the owner of
t he busi ness.

CHAl RPERSON M LLER:  Ckay.

M5. BEYENE: So spending that kind
of noney --

CHAIl RPERSON M LLER  Ckay. W got

MS. BEYENE: Sorry.

CHAl RPERSON M LLER:  Ckay.

MR, HIBEY: Can | help clarify
some of that?

CHAl RPERSON M LLER:  All right.
If you feel you need to for the record.

MR HBEY: | just -- Mm, when

you say you are going to do this imedi atel y--
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MS. BEYENE: Yes.

MR H BEY: Do you nean
i mredi ately after you wal k out the door today
or do you nean imredi ately upon a deci sion
fromthe Board --

MS. BEYENE: Yes.

MR. HI BEY: -- granting you --

M5. BEYENE: O course.

MR. HI BEY: -- your full hours.

M5. BEYENE: | nentioned that if
' m not m staken.

MR H BEY: Okay.

CHAI RPERSON M LLER.  No, that's
not what she said.

MR. H BEY: Well --

CHAI RPERSON M LLER:  You are
putting words in her nouth about that.

MR. H BEY: Well, | --

MEMBER JONES: He is asking a
guesti on.

MR. HI BEY: Correct, yes. | need

-- | nmean, Mm, you need to clarify what you
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mean when you say you are going to do this
I mredi ately.

M5. BEYENE: GCkay. M. M chael,
English is ny second | anguage and | honestly,
honest truth, sonme things | don't explain

correctly. And if you want ne to expl ain what

| meant, | will do so, Madam Chair.

Like I nmention, | don't own the
building. | own the business. If ny hours
are cut, like | nmentioned to you earlier

today, it would cripple ny business. There's
not going to be any business and |'m aware of
that. So I'mnot going to go forward doi ng

t he soundpr oofi ng.

However, if ny license is renewed,
"' m 100 percent ready to go forward with the
soundpr oof i ng.

CHAI RPERSON M LLER:  Okay. Any
ot her questions? GCkay. Al right. Thank
you.

MS5. BEYENE: Thank you.

CHAI RPERSON M LLER: Al right.
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Now, we are ready for closing. Applicant goes
first, five mnutes each. |[|f you want to do
a cl osing.

MR, HI BEY: Sure.

CHAl RPERSON M LLER:.  Ckay.

MR, HIBEY: So | think we are back
where we started. | think that the record
fromthe investigative history with this
license, | think that the record from ABRA
I nvestigators, the record fromthe ABRA
I nvestigative Report and fromhis testinony
t oday about the Noise Task Force, | think all
of that shows that she has inproved, that she
has been nuch better in the |last 18 nonths or
so. And there have not been noi se probl ens.

| think that is the story. |
think that was clear fromKofi in his report
and in his testinony, which added additi onal
visits beyond just the ones he had cited in
his report. And said that there were no
violations in his 10 visits then and his three

before that.
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M m has taken steps. She has
done a lot to fix sound problens and the sound
Is not a problemfor M. Smth now He
testified that it was still. And we don't
think it's credible. Hi's testinony was not
credible in a nunber of different ways. Most
clearly was when he testified about the text
messages and characterized themin one way,
read themand it was clear that his
characterizati on was fal se.

And then furthernore, his
testinony was that the texts were spread out
over 20, 30, 40 mnutes. They were all wthin
10 m nutes of each other. The first one was
at 12:16. The last one was at 12:23. Her
response was at 12:21. | nean, it was al
right then and there. And she responded. She
took action. She nade sure there was no
sound.

There was I nvestigators there that
night and they |late cane that night and there

was no viol ati on.
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So, you know, we think that is the
story. There aren't sound problens going
outside into the back alley. W don't know
what is going on going into the building right
next door and we are willing to address that
w th any soundproofing neasures that the Board
condi tions under the renewal of the |icense.

W will doit. W want to do it,
but we cannot give up this hour. So to us
there is like two different things going on
here. And one is noise. And we fully admt
and agree there was noise problens in the
past. There are not significant noise
probl ens any nore, but any that remain, we
want to fix and address.

Ckay. So that's the one issue.
Then there is this whole other issue of what
t he nei ghbor hood wants about an hour
reduction. That's what they are trying to go
about here with this new tenplate that they
are putting onto new businesses and they are

trying to put onto this business.
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This settl enent agreenent they
have proposed addresses zero changes in noise.
It won't do anything to change the noise
system It doesn't address it at all. Al it
does is it reduces an hour. There is a few
ot her m nor changes. W agree to all of them
But we are not going to give up an hour just
because they want to establish a precedent
t hr oughout the nei ghborhood that everyone is
going to be closing at 1:00 and 2: 00.

And it is not a precedent. They
are trying to say that they have already
established this precedent. But if you | ook
at their own exhibit, no business that has a
tavern license has given up an hour in
renewi ng their |icense. Zero.

Bar 7 still has until 3:00 a.m
Lost and Found is a brand new business. They
have until 1:30 and 2:30. They have not given
up an hour. A&D they are at 1:00 and 2:00.
That's what they al ways were since they

opened. No one has agreed to reduce their
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hours by one hour, just because they have got
a new tenplate that they want to force onto
t he nei ghbor hood.

Furthernore, if you go broader
and, sure, ny exhibit is broader, but this
Li censee Exhibit 28 lists all of the taverns
in the ZIP Code and there are seven that do
not go until 3:00 a.m out of 50 plus.

And of those seven that do not go
until 3:00 a.m, three of themare tenporary
busi nesses, that's Brookland Flea DC, that's
Events Concepts and Hi Il Country Sumrer
Bar becue at the National Building Miseum

They are tenporary. They are not
there all the tine. They are not real tavern
busi nesses |ike this one.

Two nore are Group Hubs. That's
Rustic Tavern and Ri ght Proper Brew ng
Conmpany, not at all conpetitors of our
busi ness. One nore, it lists its hours until
2:00 a.m, but it actually closes at 7:00 and

8:00 p.m, it's the Chinatown Coffee Conpany.
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They are nostly a coffee place and they cl ose
at 7:00 and 8:00 p. m

The last one is A&D. And they do
cl ose at 1:00 and 2: 00, but they have al ways
done that. They gave up nothing. So of the
only -- the seven on this entire |list, none of
themare in the simlar situation here. And
all of the others are until 2:00 and 3:00 a. m

So if we force her to close an
hour early, she does becone an anomaly. She
stands out. She is an outlier. She is not
part of sone precedent that already exists.
No precedent exists and they want to establish
a precedent of 1:00 and 2:00 a. m

Their settlenment agreenent is only
about the hour. And this is all about taking
an hour away. |It's not about addressing noise
I ssues, which we want to address, so that we
are good nei ghbors and are appropri ate.

W think we are already there and
we are wlling to go even farther. W are

wlling to do anything as long as we get to
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keep our hour and that includes the
soundproofing, that includes nore MPD if they
think we need it. W wll do anything, but we
need our full hours.

But just going back to the noise,
even tal king about the patrons |eaving, there
have been no conpl aints about that. | nean,
this is the first we are hearing about it is
that there is problenms with patrons | eaving.

It has al ways been about the sound
system and what can we do there. They have
been over there many tinmes. W have done the
limter. W have elimnated speakers. But
all those steps that we have taken have nmde
a big change, a large inprovenent that George
admtted to. There has been an inprovenent.

Martin maybe not so nuch, but and
then going -- just the last point.

If we do reduce an hour, it
cripples her business. And we have no clue
that that is going to do any good. |It's

speculation. Even Martin said | don't know if
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it is 2:00 versus 3:00. He doesn't know. You

don't know. W don't know.

So why are we taking that |ast
final Draconian step of elimnating a ful
hour before we explore all other possibilities
to keep this business operational for its full
hours? And we wll do anything to keep that
| ast hour. Thank you.

CHAl RPERSON M LLER  Ckay. Thank
you. Are you ready?

MR. DANI LOVI CS:  Yes.

CHAl RPERSON M LLER:  Ckay.

MR, DANI LOVICS: Good eveni ng,
Board Menbers. At the beginning of this
process, we were advised to focus on the
appropri ateness of the ABRA Iicense wthin the
nei ghbor hood.

Ms. Beyene has entered into
evi dence that her conpetition are
establ i shnents within the 20001 ZI P Code.
Those establishments extend into U Street as

well as down to Massachusetts Avenue wthin
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the Central Business District.

| woul d contend that those areas
are dramatically different than the area
around Nayl or Court and Bl agden Alley on 9th
Street bound by O Street and N Street.

Ms. Beyene has presented that her
est abl i shmrent coul d reduce sound by
soundproofing i nprovenents and coul d enhance
her audi o systemto ensure the bass fromthe
est abl i shment does not disturb her adjoining
resi dents' peaceful use of their space.

Ms. Beyene has had the
soundpr oof i ng proposal since 2012 and has not
acted on those proposals.

Further, we believe that the
soundproofi ng proposal by only addressi ng one
face of her establishment will not be
effective in elimnating and reduci ng the
sound, particularly the bass that exits her
est abl i shnent .

The | ocation as is would not pass

an ABRA new request to operate a nightclub
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W t hout significant inprovenents prior to the
establ i shnent being allowed to open. The

nei ghbors and ANC- 2F desired to have a m xed-
use nei ghborhood. This m x includes
residents, commercial and nighttine

est abl i shnent s.

New condos, apartnents,
restaurants and taverns are quickly filling
out 9th Street and the adjoining side streets.
A nightclub releasing nusic and DJs into the
nei ghbor hood i s not what anyone wants or
deserves to live next to.

It is inpractical to have over 200
peopl e | eave an establishnent at 3:00 at | ast
call. This volune of people creates a
nui sance i n the nei ghborhood and probl ens as
patrons wait for the valet service.

In 2011 to 2012, the nei ghborhood
dealt with significant problens with Mod
Lounge. As a result of those issues, ANC 2F
began work on a settl enment agreenent tenplate

that has taverns closing at 11:00 a.m during
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the week and 2: 00 a.m during weekends. Last
call is 30 mnutes prior to close.

This 30 m nute buffer has proven
effective in Barracks Row and has thus far
wor ked for those |licensees that have that
condition in our neighborhood.

Two new ABRA |icensees have j ust
agreed to this term A current ABRA |icensee
has successful renewal of their |icense, which
includes simlar terns that we are asking of
Mbood -- or of Vita Lounge.

The ANC originally sought conplete
revocation of the license. Sonme nenbers of
Smth Goup originally sought even shorter
hours of the -- and the revocation of the
ent ert ai nnent endor senent .

We are presented the Board with a
conprom se of many of our neighbors. W are
asking for an hour of reduction to restore
sone peace to those in the nei ghborhood and 30
mnute prior to close to allow patrons to exit

in a gradual manner.
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The Smth G oup requests that the

Board approve the settl enent agreenent as
presented in Protestant Exhibit 1. The Smth
G oup further requests that the Board require
Ms. Beyene to conpl ete required soundproofing
to all walls of her establishnment as a
condition of approving the settl enent
agr eenent .

If Ms. Beyene fails to conplete
t he necessary soundproofing, that the Board
enabl e penalties up and to including
suspension of the license until that work has
been conpl eted. Thank you.

CHAl RPERSON M LLER  Ckay. |Is
there any rebuttal on cl osing?

MR, HI BEY: No.

CHAl RPERSON M LLER.  Ckay. (Good.
Al right. Then |I'"mgoing to close the record
inthis case and finally ask the parties if
they want to file proposed findings of fact
and conclusions of |aw or waive your right to

do so? It is definitely optional. It is once

Neal R. Gross and Co., Inc.

(202) 234-4433 Washington DC www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

Page 316

in a while invoked.

MR, HI BEY: W do not want to
wai ve our right.

CHAl RPERSON M LLER.  Huh, what ?

MR, HI BEY: W do not want to
wai ve our right to that.

CHAl RPERSON M LLER.  CGkay. You
don't want to waive your right. So let ne
tell you, then what happens is the transcri pt
will be available in two to three weeks, |
believe, and it would be emailed out to you
al | .

And then you woul d have 30 days to
submt it when it is enmailed to you. |If you
determ ne you are not going to file, let us
know, because we are going to be waiting to
del i berate until we receive those. But if you
know it's not -- they are not com ng, you
m ght talk to each other and find out whether
each of you are filing, because that m ght be
a factor, so then we would get to it sooner

rather than later. Ckay?
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MR HI BEY: Ckay.

CHAl RPERSON M LLER:  All right.
We are going to take a vote on deliberating
the case in closed session, once we get to
that point. GCkay. And then that wll be it.

As Chairperson of the Al coholic
Beverage Control Board for the District of
Col unmbi a and in accordance with Section 405 of
t he Open Meetings Anendnent Act of 2010, |
nove that the ABC Board hold a cl osed neeting
for the purpose of seeking | egal advice from
our counsel on Case No. 13-PRO 00154, Vita
Rest aurant and Lounge/ Pent house Ni ne, per
Section 405(b)(4) of the Open Meetings
Amendnent Act of 2010, and del i berating upon
this case for the reasons cited in Section

405(b) (13) of the Open Meetings Anendnent Act

of 2010.

|s there a second?

MEMBER SHORT: Second.

CHAl RPERSON M LLER. M. Short has
seconded the nmotion. 1'Il now take a rol
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call vote on the notion now that it has been

seconded.

M. Brooks?

MEMBER BROOKS: | agree.

CHAI RPERSON M LLER:  Ms. M ler
agr ees.

M. Silverstein?

MEMBER SI LVERSTEIN: | agree.

CHAl RPERSON M LLER. M. Short?

MEMBER SHORT: | agree.

CHAI RPERSON M LLER: M. Jones?

MEMBER JONES: | agree.

CHAl RPERSON M LLER:  The noti on
passes then by a vote of 5-0-0.

| hereby give notice that the ABC
Board will hold a closed neeting in the ABC
Board conference room pursuant to the Open
Meeti ngs Anendnent Act of 2010 upon receipt of
the Proposed Fi ndings of Fact and Concl usi ons
of Law or indication that you will not be
submtting them

And at that point then, we wll
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Issue a witten decision on this case within
90 days of that date. Ckay.

Any questions? Al right.

MR, HI BEY: | wanted to be sure, |
passed up a nunber of exhibits and | don't
know i f you have a full set that is actually
| abel ed. Do you have a full set of exhibits?
Do you want ne -- | have sone stickers here
can stick on them

CHAl RPERSON M LLER.  Let ne j ust
check mne. Mne isn't the official one per
se, but | marked themall, the 26, the 22, the
24.

MR. HI BEY: | have stickers with
the labels. | can put themon right now It
will take a m nute.

CHAl RPERSON M LLER:  You don't
have a set there or you do?

MR. HIBEY: | do have one set that
Is totally | abel ed.

CHAl RPERSON M LLER:  Ckay.

MR HBEY: And | guess |I could
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swap ny set with your, if you would Iike?
There i s a nunber of pictures.

CHAl RPERSON M LLER:  Ckay.
Li censee 28? This one has a sticker, so there

are only one, two, three that don't have a

sticker.

MR HBEY: [|'Il give you
stickers.

CHAl RPERSON M LLER:  What ?

MR. HIBEY: | can give you
stickers.

CHAl RPERSON M LLER: Ckay. 22, 26
and 247

MR. HI BEY: Yes.

CHAI RPERSON M LLER:  That's it,
right?

MR HBEY: | nean, |'mjust
telling you | can give you stickers.

CHAl RPERSON M LLER:.  Ckay.
don't -- you know, our Ceneral Counsel is not
there. |If it nmakes you feel nore confortable,

fine. Oherwise | do have them marked in pen
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MR HI BEY: Ckay.

CHAI RPERSON M LLER: | nean, so
don't think it is necessary. Gkay. Unless
you feel nore confortable? You want it nore
neat, you can give ne three stickers.

MR, HIBEY: Yes, |I'll just switch
out m ne.

CHAl RPERSON M LLER:  Ckay.

MR. HI BEY: Thank you.

CHAI RPERSON M LLER | made sone
notations on it.

MR, HI BEY: OCh, then just keep it.

CHAl RPERSON M LLER  Ckay. Al
right. Then that concludes this case. This
heari ng anyway. Thank you very mnuch.

MR. DANI LOVICS: Thank you.

MR. HI BEY: Thank you.

MR, SM TH.  Thank you.

CHAl RPERSON M LLER:.  Ckay.

(Wher eupon, the Protest Hearing in
t he above-entitled matter was concl uded at

6:37 p.m)
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